
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS

FAYETTEVILLE DIVISION
__________________________________________

)
TONY NENNINGER, )

)
Plaintiff, )

)
v. )

)
UNITED STATES FOREST SERVICE, )

Abigail Kimbell, Chief of FS, )
)

MARK REY, )
in official capacity as Under Secretary )
for USDA, )

)
ELLEN HORNSTEIN, )   Case No. 07-3028

individually and in official capacity as )
FS legal counsel, )

)   DEFENDANTS’ MOTION TO
JOHN TWISS, )   DISMISS OR, IN THE

individually and in official capacity as FS )   ALTERNATIVE, FOR
law enforcement chief, )   SUMMARY JUDGMENT

)
OFFICER LAMPSHIRE, )

individually and in official capacity in FS )
law enforcement, )

)
OFFICER KROGSTAD, )

individually and in official capacity in FS )
law enforcement, )

)
UNKNOWN JOHN AND JANE DOES, )

individually and/or in official capacities for )
FS and/or other government agencies, )

)
Defendants. )

_________________________________________  )
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Comes now the defendants, the United States of America, the United States Department

of Agriculture, Forest Service (Forest Service); Abigail Kimbell, Chief of the Forest Service;

Mark Rey, Under Secretary, Natural Resources and Environment; Ellen Hornstein in her

personal and official capacity as Forest Service legal counsel; John Twiss, in his personal and

official capacity as Director of the Forest Service’s Law Enforcement and Investigations Staff;

Chris Lampshire, in his personal and official capacity as a Forest Service Law Enforcement

Officer; and Chad Krogstad, in his personal and official capacity as a Forest Service Law

Enforcement Officer, by and through their attorneys, Robert C. Balfe, United States Attorney for

the Western District of Arkansas, and Assistant U.S. Attorney, Claude S. Hawkins, Jr., and for

their motion to dismiss the complaint and amended complaint of Plaintiff, Tony Nenninger, or in

the alternative for summary judgment states as follows:

Plaintiff has brought this lawsuit against the United States Department of Agriculture

(USDA), Forest Service, and several named and unnamed officials in USDA in both their

personal and official capacities.  Count I of the amended complaint challenges the

constitutionality of Forest Service regulations at 36 C.F.R. §§ 251.54(d)(1), 251.54(d)(2)(i)(E),

and 251.54(g)(3)(ii)(H).  Specifically, the amended complaint alleges that these regulations

violate plaintiff's First Amendment rights to freedom of speech and freedom of religion; Fifth

Amendment rights to due process and equal protection; the Restoration of Religious Freedom

Act, 42 U.S.C. § 2000bb et seq.; and civil rights laws codified at 42 U.S.C. §§ 1985, 1986, and

1988.  Count I further alleges that the individually named defendants violated these rights in

implementing and enforcing the regulations.  
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1 The Forest Service regulations have recently been re-codified, so that the subsections
referred to by certain courts considering challenges to these regulations may be different from
those referred to by the parties in this litigation.  No relevant substantive changes were made to
the regulations.
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Count II of the amended complaint alleges that certain law enforcement actions taken by

individuals acting in their personal and official capacities violated plaintiff’s Fourth Amendment

rights and constituted selective enforcement, malicious prosecution, false arrest, assault, invasion

of privacy, fraud under duress, and libel.  Count III of the amended complaint recasts Counts I

and II as a conspiracy, based on the same legal standards.  

This case is one of several disputes between the United States and members of the

Rainbow Family, including plaintiff.  Forest Service regulation codified at 36 C.F.R. Part 251,

Subparts B and C, and 36 C.F.R. Part 261, Subpart A, requires those wishing to use or occupy

National Forest System lands in noncommercial groups of 75 or more to obtain a special use

authorization or permit to do so.1  Persons wishing to obtain an authorization must provide

minimal information in a short application form.  See 36 C.F.R. § 251.54(d)(1) and (d)(2)(i).  

The plaintiff’s claims against the Forest Service and the other defendants in their official

capacities should be dismissed for failure to state a claim for which relief can be granted.  The

plaintiff’s First Amendment claim is barred by the law of the Circuit and collateral estoppel.  In

addition, the constitutionality of the Final Rule, including the signature requirement, has been

upheld by 24 courts.  The plaintiff cannot show that he has a cause of action under the Religious

Freedom Restoration Act because the Final Rule does not substantially burden his exercise of

religious beliefs.  The plaintiff lacks standing to seek equitable relief with respect to the

checkpoints and other law enforcement activities conducted at the 2006 and 2007 national
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Rainbow Family gatherings, and these law enforcement activities were constitutional.  The

plaintiff has no cause of action under 42 U.S.C. §§ 1985, 1986, and 1988.  The plaintiff’s state

law claims against the Forest Service and the other defendants in their official capacities are

barred by sovereign immunity and the plaintiff’s failure to exhaust administrative remedies.

The plaintiff’s claims brought against Mr. Twiss, Ms. Hornstein, Mr. Lampshire, and 

Mr. Krogstad in their personal capacities also should be dismissed for failure to state a claim for

which relief can be granted.  The United States is the proper party with respect to any claims

arising under state law.  The plaintiff is not entitled to a Bivens remedy because he and others

similarly situated have had ample opportunity to litigate the constitutionality of the Final Rule

and its enforcement.  This Court lacks jurisdiction over these four defendants, and they are

entitled to qualified immunity.  In addition, Ms. Hornstein is entitled to legislative immunity

from suit.

In support of this Motion, the defendants attach their Brief in Support hereof, Statement

of Material Facts, and the following Declarations pursuant to the Rules of Federal Procedure and

28 U.S.C. § 1746:

Exhibit 1: Declaration of Robert C. Balfe 

Exhibit 2: Declaration of Ellen R. Hornstein

Exhibit 3: Declaration of John C. Twiss

Exhibit 4: Declaration of John Carpenter

Exhibit 5: Declaration of Tim Lynn

Exhibit 6: Declaration of Gene Smithson
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Exhibit 7: Declaration of Christopher J. Lampshire

Exhibit 8: Declaration of Chad Krogstad  

CONCLUSION

For the foregoing reasons, plaintiff's amended complaint should be dismissed for failure

to state a claim for which relief can be granted or, in the alternative, for summary judgment.

Respectfully submitted,
ROBERT C. BALFE
United States Attorney

     By:    /s/ Claude S. Hawkins, Jr. 
                                                   
CLAUDE S. HAWKINS, JR.
Assistant United States Attorney
Arkansas Bar No. 77062
Western District of Arkansas
P.O. Box 1524
Fort Smith, Arkansas  72902
Telephone:  (479) 783-5125
Fax:        (479) 785-2442
E-mail:claude.hawkins@usdoj.gov

OF COUNSEL:

Ellen R. Hornstein
United States Department of Agriculture
Office of the General Counsel
1400 Independence Avenue, S.W.
Stop 1412
Washington, D.C.  20250-1412
(202) 720-9616
ellen.hornstein@usda.gov
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Laurie A. Peterson
United States Department of Agriculture
Office of the General Counsel
3201 Federal Building
700 West Capitol Avenue
Little Rock, Arkansas  72201
(501) 324-5246
laurie.peterson@usda.gov 

CERTIFICATE OF SERVICE

I, Claude S. Hawkins, Jr., Assistant United States Attorney for the Western District of

Arkansas, certify that on January 17, 2008, I electronically filed the foregoing document with the

Clerk of the Court using the ECF system, which sent notification of the filing to the plaintiff:

Tony Nenninger
27 East Stewart Road
Columbia, Missouri  65203
Plaintiff, Pro Se

The undersigned further certifies that a true copy of the foregoing document has been

mailed, postage prepaid, to the following non-participants in the ECF system:

/s/ Claude S. Hawkins, Jr. 
                                                     
Claude S. Hawkins, Jr.
Assistant United States Attorney
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