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u. Statement of Dorris Owney-Castro Describing her Shock from Law Enforcement Tactics During the 2007 Rainbow Gatherings in Newton County Arkansas Including Mandatory Traffic Stops that She was Repeatedly Subjected to—Suggesting Law Enforcement Selective Targeting of Traffic Stops and Hostility Toward Rainbow Gathering Attendees

v. Statement from Gary Green Regarding a Law Enforcement Roadblock that Would Not Allow His Entry Into the 2002 Rainbow Gathering Without Accepting a Citation; Forced People to Dump Drinking Water Out on the Side of the Road; Would Not Allow Food, Water, or Medicine Into the Rainbow Gathering; and Civil Outrage Incidents by Local Citizens toward Forest Service Law Enforcement at a Town Hall Meeting in a Local Community—Suggesting a Continuing Course of Conduct Demonstrating Law Enforcement Hostility Toward Rainbow Gathering Attendees and Use of Selectively Targeted Mandatory Traffic Stops for Generalized Law Enforcement Purposes that Exceeds the Limits of Community Tolerance

w. Statement from Jessica Buck Regarding Law Enforcement Traffic Stops and Retaliatory Harassment for Stating Her Civil Rights During a 2006 Rainbow Gathering During Which She and Her Partner Were Assaulted With Fear of Imminent Harm While in the Presence of Her Baby, Her Partner was Battered by Being Unnecessarily Pushed to the Ground While in Excessively Tight Handcuffs, Law Enforcement Officers Tried to Obstruct Her Videotaping of Her Partner’s Battery, She was Charged and Plead Not Guilty to Charges of Threatening, Resisting, Intimidating, or Interfering with Forest Officer (her charges were later dismissed by a U.S. Attorney in Denver immediately after Attorney Don Wirtshafter showed him a copy of the videotape)—Suggesting Law Enforcement Hostility Toward Rainbow Gathering Attendees and a Reasonable Basis for Plaintiff and Others Interested in Participating in Rainbow Gatherings to be Deterred

x. Statement of Karl Heins Regarding a Law Enforcement Canine False Positive Alert and Unwarranted Vehicle Search at a Traffic Stop During 2006 Rainbow Gathering—Suggesting a Pattern of Selective Targeting of Rainbow Gathering Attendees with Pre-textual Mandatory Traffic Stops and Searches

y. Statement of Rebecca Doll Regarding Life Threatening Law Enforcement Response to Non-Violent Protest of Road Closure into a 2006 Rainbow Gathering—Suggesting the Intense Sincerity of Religious Belief Among Numerous Rainbow Gathering Participants in Nonviolent Confrontation of Even Life-Threatening Injustice With Fearless Loving Truth Showing (satygraha) and the Very Real Threat of Deadly Kent State or Ghandian Protest Type Killings of Unarmed Peaceful Protestors if Law Enforcement Abuse Continues

z. Statement of Emergency Medical Technician Bradley Stone Describing His Cooperation with Local Authorities Regarding Resolution of Medical Problems at Rainbow Gatherings and Accounts of Instances of Law Enforcement Harassment in Retaliation for His Volunteer Medical Services During 2003, 2004, 2005, and 2006 Rainbow Gatherings, Including a Dismissed Citation—Suggesting the Feasibility of Voluntary Cooperation to Meet Public Health and Safety Interests Without Mandating Agency Relationships and Law Enforcement Hostility Toward Rainbow Gathering Participants who are Acting to Further the Purported Interests the Non-Commercial Group Use Permit is Supposed to Facilitate

aa. Statement of Felipe’ Chavez Describing His Ministerial Services and Law Enforcement Selective Targeting of Him for Citation of Gathering Without a Permit (Which a Judge Later Dismissed) in Retaliation for His Ministerial Services During a 2006 Rainbow Gathering; and His Prolonged Detention at a Mandatory Traffic Stop When Entering a Rainbow Gathering in Arkansas in 2007—Suggesting Law Enforcement Hostility Toward Free Exercise of Religion by Rainbow Gathering Participants and Selectively Targeted Mandatory Traffic Stops as Expressions of that Animosity

ab. Statement of Val DaMars Regarding Good Faith Efforts of Voluntary Cooperation with Forest Service Resource Managers Without the Need to Form Principal-Agency Relationships—Suggesting Feasibility of Voluntary Cooperation Without Mandatory Agency Relationships to Further Legitimate Forest Service Objectives of Resource Protection

ac. Statement of Willie Zep, M.D. Regarding the Physiology of Religious Experience, Observations of Religious Experiences and Unique Inter-Faith Cooperation During Rainbow Gatherings, Stressors that Interfere with Religious Experience, and the Unique Rainbow Gathering Religious Sanctuary from Coercive Relationships that Facilitates Empathetic Communal Problem Solving Rather than Coercion—Suggesting the Exercise of Sincerely Held Religious Beliefs at Rainbow Gatherings and that Direct Law Enforcement Coercion from Intimidating Tactics or Coercion Resulting From Law Enforcement Imposed Agency Relationships Among Rainbow Gathering Participants Would Create Substantial Burdens to Free Exercise of Sincerely Held Religious Beliefs in Voluntary Cooperation Without Agency Relationships

ad. Statement of Tony Nenninger Describing Stressors from Law Enforcement Actions During Rainbow Gatherings; Sincerity of My Religious Based Beliefs; My Experiences of Burden to Exercise Sincere Religious Beliefs; the Bases for Conclusion of my Sociological Field Study of Rainbow Gatherings that Voluntary Cooperation Occurs Because of the Absence of Principal-Agency Relationships; my Knowledge of the Forest Service Managing Other Areas with High Public Use Without Imposing an Agency Requirement; Observations of Police Harassment During Years of Rainbow Gatherings; Traffic Stops in Colorado and Arkansas; Incidents of Cooperation with Law Enforcement when Appropriate; Knowledge of Simultaneous Rainbow Gatherings; Good Faith Basis to Trust the Credibility of Other Affiants and that Additional Exhibits and Witnesses that can Attest to Relevant Matters can be Identified through Discovery
SUMMARY OF FACTUAL ALLEGATIONS

     Plaintiff Nenninger’s First Amended Complaint alleges harms caused by Defendants’ active participation in and/or failure to prevent actions in furtherance of a conspiracy to deprive rainbow gathering participants of equal protection of federally protected civil rights to peaceful assembly for purposes of free exercise of religion, free expression, and to petition the government for redress of grievances (Doc. 11, ¶ 175).  These conspiratorial acts include the decision to impose the regulatory requirement that as a condition of assembling in proximity with 75 or more other individuals those individuals must first organize principal-agent relationships in order to be collectively bound by the Forest Service’s terms of a non-commercial special use permit (Doc. 11, ¶ 179).  I cannot comply with this agent requirement without abandoning exercise of a central tenet of my sincerely held religious beliefs, because lack of agency relationships is a fundamental and necessary element of religious experience during rainbow gatherings on National Forest lands (Doc. 11, ¶ 2).  

     Alleged conspiratorial acts also include a pattern of law enforcement practices that are persistently unaccountable to USDA and Forest Service directives from duly authorized superiors; training and employment of law enforcement officials oriented toward callous disregard for the religious liberty of rainbow gathering attendees; selective targeting of law enforcement efforts against lawyers and their assistants, medical care providers, media sources, sanitation technicians, charitable kitchen workers, and ministers who volunteered services to safeguard public interests (Doc. 11, ¶ 186).  

     The harms include deprivation of the ability to freely associate for religious purposes in National Forests with people who are deterred by law enforcement actions, and in particular with rainbow gathering participants (Doc. 11, ¶ 76).  This deprivation is caused not only by selective targeting of volunteers such as myself who serve the legitimate interests of public safety and health, environmental integrity, and cooperation among citizens but also in conjunction with independent harms from conspiratorial animus motivated specific law enforcement actions in the field experienced personally against me and others in the selectively targeted class of rainbow gathering attendees, such as: pre-textual traffic safety checkpoints selectively targeted at rainbow gathering attendees for generalized law enforcement purposes; prolonged detention at those traffic stops for longer than necessary to investigate the reason for the stop; lack of reasonable suspicion of danger when initiating pat-down frisks; exceeding the legitimate scope of safety considerations when conducting pat-down frisks; lack of probable cause to justify warrant-less searches of vehicles; lack of probable cause to invade reasonable expectations of privacy from the threat of deadly weapons within religious assemblies and individual campsites through unwarranted searches of our campsites without probable cause to believe a crime had occurred; sexual harassment with surveillance and photography of partially clothed or naked women within the privacy of our campsites; illicitly authorized aerial harassment from low flying military jets and helicopters; and entanglement of government coercion into the manner of religious cooperation among individuals through attempts to make us follow a supposed leader or set of leaders to some other place.

REGULATORY FRAMEWORK

     The architects of the carefully crafted regulation containing the allegedly pre-textual agent requirement were certainly well aware that mandating principal-agency relationships would impose a substantial burden on exercise of sincerely held religious beliefs among rainbow gathering participants because in the final judgment of the U.S. v. Rainbow Family cases, 695 F. Supp. 294 (E.D. Tex. 1988) (hereinafter Rainbow I ) and 695 F. Supp. 314 (E.D. Tex. 1988) (hereinafter Rainbow II ) Judge Justice referred to many participants’ view of rainbow gatherings “as political and religious statements, demonstrating the feasibility of alternative forms of collective organization, decision-making, and worship.”  As part of the basis of awarding attorney fees in his final judgment, Judge Justice made findings regarding the Forest Service law enforcement’s animosity and hostility toward rainbow gathering participants in general; found “substantial support” for the argument that the government acted with hostility in attempting to enforce the special use permit regulations against rainbow gathering participants; and specifically identified the addition of the agent requirement to the non-commercial group use regulations as particular support for the impression that the Forest Service was motivated by hostility toward rainbow gathering participants.  Doc. 11, ¶¶ 84; 176-178; Exh. b, p. 17, 19, 28.    

     Despite these admonitions in the case that held the prior form of the challenged regulatory scheme invalid and unconstitutional on other grounds, the regulatory architects of the current form of the regulation intentionally retained the agent requirement in the proposed new regulation submitted for public review in the Federal Register on May 6, 1993.  Judge Justice’s warning of substantial religious infringement was echoed in the public comment process pursuant to the Administrative Procedure Act in that the overwhelming majority of the 603 comments received and reported in 60 Fed. Reg. 45258-45295 opposed the new regulations for some reason Id. at 45268.  Specific recurrent comments included “the Rainbow Family cannot comply with the permit requirement” Id. at 45259, “national forests should remain open to all” Id., “the proposed rule infringes on the free exercise of religion” Id. at 45260, “the proposed rule was a direct attack on the Rainbow Family” Id. at 45265, “the Forest Service has not employed the least restrictive means to achieve its interests” Id. at 45266, “the Rainbow Family has no leader who can act as agent for the group” Id. at 45271, “this requirement is particularly inappropriate where a group hesitates on philosophical grounds to appoint agents or representatives…certain religious practices do not recognize a leader who takes responsibility for the group” Id. at 45274, “the signature requirement forces the Rainbow Family to choose between upholding its philosophy or maintaining its existence in that if the group complies with the requirement, it violates its principles” Id. at 45286.  

     Despite the warning from Judge Justice and the array of public comments opposing the agent requirement, and instead of attempting to accommodate the known unique religious value for individual autonomy and personal responsibility that is characteristic of rainbow gathering participants with a less restrictive manner of regulation, the architects declared: “Requiring a special use authorization for all group uses of National Forest System lands does not substantially burden the free exercise of religion and therefore does not trigger the compelling interest standard under the Religious Freedom Restoration Act of 1993” Id. at 45260; “Less restrictive alternatives are not part of the test for the validity of a time, place, and manner regulation…it is immaterial if there are less restrictive alternatives” Id. at 45267.  Defendants most directly responded to the public commentary regarding rainbow gathering participants’ philosophical and religious conflicts with designation of an agent by declaring “Requiring that a person or persons sign the special use authorization on behalf of the group will not weaken the group’s solidarity; on the contrary, this requirement can serve to enhance the group’s solidarity by ensuring that the group will take responsibility for its actions” Id. at 45274.  Defendants supported the position that the agent requirement did not substantially burden exercise of religion by noting that organized religions with pre-existing hierarchy had obtained permits to use public lands for occasions such as a papal mass Id. at 45271; and then asserting the existence of a system of collective decision making supposedly affecting rainbow gathering participants as providing a similar means of designating an agent.  This assertion of some collective decision making authority is central to one of the two sets of outcome determinative genuinely disputed facts in this case.  Please see Nenninger Affidavit, Exh. dd.  

     The only known regulatory framework for the second set of outcome determinative genuinely disputed facts related to law enforcement tactics is 5309.11 Forest Service Handbook § 51.13 stating requirements for vehicle checkpoints.  Exh. c.  The only facial challenge to the published vehicle checkpoint policy is the clause in § 51.13c (2) providing unbridled discretion to select the location of checkpoint sites based on “any special activities in the area.”  However, Plaintiff challenges certain acts that do not comply with this vehicle checkpoint policy statement and/or other authorities to assess clearly established federally protected rights, and which were therefore outside the discretion of law enforcement officials.  Exh. dd. 

SUMMARY OF ARGUMENT

    Plaintiff Nenninger’s verified First and Second Amended Complaints go beyond the basic notice necessary to state claims for relief.  The amended complaints detail the religious nature of my beliefs, the unique ways in which rainbow gatherings facilitate exercise of my religious beliefs, and how Defendants’ actions cause substantial burdens to exercise of those sincere religious beliefs.  My Complaints are made in good faith.  I deserve an answer and discovery prior to determination of Defendants’ summary judgment motion.

     Count I states claims for relief from retaliation against my peaceful association with people during rainbow gatherings.  In particular, relief is sought from application of the agent requirement.  Count II states claims for relief from selectively targeted and pre-textual traffic stops and searches.  Count III alleges that at least some of the violations of my civil rights are the fruit of a conspiracy to deprive equal protection of the laws from the class of people described as rainbow culture forest users.  

     In general, Plaintiff’s claims for relief are pursuant to the Religious Freedom Restoration Act (RFRA) 42 U.S.C. 2000bb; the Establishment, Free Exercise, Free Speech, and Peaceable Assembly Clauses of the First Amendment; the Unreasonable Search and Seizure Clause of the Fourth Amendment; the Due Process and Equal Protection Clauses of the Fifth Amendment; statutory protection from conspiracy to deny equal protection of civil rights pursuant to 42 U.S.C. §§ 1985, 1986; and supplemental jurisdiction pursuant to 28 U.S.C. 1988  to consider common law elements of selective enforcement, malicious prosecution, false arrest, fraud under duress, libel, and invasion of privacy as necessary to grant adequate compensation and deterrence.  The specific acts of each defendant that constitute the bases of claims for relief are detailed hereinafter.

     Plaintiff requests a jury trial to make factual determinations and award damages followed by any necessary declaratory and injunctive relief to assure Defendants will use an equally effective alternative to the agent requirement that is the least restrictive of religious liberty interests during rainbow gatherings; and otherwise insure that law enforcement officials use tactics in conformance with statutory and constitutional protections.  

ARGUMENT

1. THE STANDARD OF REVIEW IS TO VIEW THE ALLEGED FACTS

    AND PLEADINGS IN THE LIGHT MOST FAVORABLE TO THE NON-

    MOVING PARTY.

     Plaintiff adopts Defendants’ statement of the standard of review for a motion to dismiss pursuant to Rule 12(b)(6) that the inferences from the facts alleged in a complaint should be liberally construed in the light most favorable to the plaintiff, that the complaint should not be dismissed unless it appears without a doubt that the plaintiff can prove no set of facts which would entitle him to relief, that the issue to determine is whether the plaintiff is entitled to offer evidence to support his claims, and that when such a motion raises matters outside the pleadings the motion is converted to a motion for summary judgment.  

     Summary judgment is appropriate when there is no genuine issue of material fact present in the case and judgment should be awarded to the party seeking the motion as a matter of law.  Langley v. Allstate Insurance Co., 995 F.2d 841, 844 (8th Cir. 1993).  Summary procedures are appropriate where the issues for resolution are primarily legal rather than factual.  Parmenter v. Federal Deposit Insurance Corp., 925 F.2d 1088, 1092 (8th Cir. 1991).  In ruling on a motion for summary judgment, the court does not decide material fact issues, rather it determines whether or not they exist.  Id.  

     The standard for granting a motion for summary judgment is similar to that of a directed verdict in that the evidence must be such that a reasonable jury could not return a verdict for the non-moving party.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251 (1986); Western Agricultural Chemicals Inc. v. Ford Motor Co., 990 F.2d 426 (8th Cir. 1993).  Because summary judgment is drastic, it should not be granted unless the moving party has established the right to a judgment with such clarity that there is not room for controversy.  Umpleby v. United States, 806 F.2d 812, 814 (8th Cir. 1986).  Such a motion is to be viewed in the light most favorable to the opposing party who also must receive the benefit of all reasonable inferences to be drawn from the underlying facts.  Johnson v. Minnesota Historical Society, 931 F.2d 1239, 1244 (8th Cir. 1991).  

     Federal Rule of Civil Procedure 56(c) imposes a burden on the moving party simply to point out to the district court that there is an absence of evidence to support the nonmoving party's case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1987). Once the moving party has met this burden, the burden then shifts to the opposition to "set forth specific facts showing that there is a genuine issue for trial." Fed. R. Civ. P. 56(c).  The nonmoving party "must do more than simply show that there is some metaphysical doubt as to the material facts." Matsushita Elec. Indus. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).  Further, a party may not simply "replace conclusory allegations of the complaint or answer with conclusory allegations of an affidavit." Lujan v. National Wildlife Federation, 497 U.S. 871, 888 (1990).  Rather, he must "set forth specific facts showing that there is a genuine issue for trial."  Rule 56(e).  The evidence need not be in a form that would be admissible at trial. Celotex, 477 U.S. at 324.  At the summary judgment stage, the court's function is not to weigh the evidence and determine the truth of the matter, but rather to determine whether there is a genuine issue for trial.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986).

2. THE THRESHOLD ISSUES RAISED BY DEFENDANTS DO NOT

    WARRANT DISMISSAL.

A. Legislative Immunity for Executive Branch Policy Makers Extends Only to Internal Administrative Functions and Does Not Shield Conspiracy to Deprive Equal Protection of Constitutional or Statutory Civil Rights of the Citizenry.

     Defendants cite Tenney v. Brandhove, 341 U.S. 367, 372-78 (1951) in a one paragraph argument that Defendant Hornstein should be entitled to legislative immunity for her work in drafting the regulation containing the agent requirement.  Doc. 28, p. 30.  Ms. Hornstein is distinguished from the government official in Tenney and the official in other Supreme Court decisions on legislative immunity because she is not an elected legislator accountable to the voters.  Also see Bogan v. Scott-Harris, 523 U.S. 44 (1998) (upholding legislative immunity for elected municipal executive who introduced budget and signed it into law because his acts were integral steps in legislative process by elected representatives); Edwards v. United States, 286 U.S. 482, 490 (noting "the legislative character of the President's function in approving or disapproving bills"); Smiley v. Holm, 285 U.S. 355, 372-373 (1932) (recognizing that a governor's signing or vetoing of a bill constitutes part of the legislative process).

     The Eighth Circuit law on legislative immunity for executive branch officials limits it to regulations to govern the institution itself.  In Maitland v. Univ. of Minn., 260 F.3d 959 (8TH Cir. 2001) the defendants argued they were entitled to legislative immunity from Maitland's § 1983 claim against them in their individual capacities.  The court held “there are instances in which the members of bodies other than state legislatures may have legislative immunity from suit under § 1983. The governing body of a state-supported institution of higher learning, we think, cannot qualify for such protection.”  The court held “the District Court properly denied the defendants' legislative-immunity claim on the basis of our decision in Stanley v. Magrath, 719 F.2d 279 (8th Cir. 1983).”

     The court in Maitland quoted the reasoning in Stanley at 285 that “Although the Regents are given the power ‘to enact laws for the government of the university,…they are essentially administrators who oversee the operation of a state educational institution. See  Williams v. Anderson, 562 F.2d 1081, 1101 (8th Cir. 1977) (legislative immunity does not apply to executive or administrative officials). Their rule-making powers are limited solely to the regulation of that institution. That state law may characterize their activity as "legislative" for some purposes is not controlling in the interpretation of a federal statute such as 42 U.S.C. § 1983.” (emphasis added).

     The Stanley court went on to reason: 

           “There are instances in which the members of bodies other than state legislatures may have legislative immunity from suit under § 1983.  The governing body of a state-supported institution of higher learning, we think, cannot qualify for such protection. Such a rule would leave such bodies too free to violate the Constitution. For example, if defendants' argument is accepted, they could adopt a rule forbidding the admission of any Baptists, and no § 1983 suit could do anything about it. The argument proves too much. ‘To state [the proposition],’ as Mr. Chief Justice White was fond of remarking, ‘is to answer it.’ Toledo Newspaper Co. v. United States, 247 U.S. 402, 419, (1918).”  Id.  

               In Dean v. Muscatine County, 250 F. Supp. 2d 1094, 1104 (S.D.Iowa) the district court distinguished the legislative immunity it was granting to elected county supervisors for their funding prioritization functions from the rejection of legislative immunity in Maitland and Stanley by holding: “in both Maitland and Stanley, the defendants at issue were individual members of the State Board of Regents--who are one step removed from the electoral process, and thus, not directly subject to review by their constituents.”

     Defenedant Hornstein is also an executive branch official who is not directly accountable to the electoral process.  If she were shielded by legislative immunity she would be free from liability if she conspired with others to establish a provision in an otherwise legitimate public assembly regulation that prohibits those faithful to rainbow religious beliefs just as surely as the school administrators in Stanley could have been free to establish a rule to exclude all Baptists.  The agent requirement is not solely a rule to regulate the institution of the Forest Service, but rather a regulation of public assembly.  There is sufficient evidence of Defendant Hornstein’s knowledge that the agent requirement would not only substantially burden but completely prohibit the faithful exercise of central tenets of many rainbow gathering participants’ sincerely held religious beliefs to warrant discovery prior to determination of a motion for summary judgment.  

B. Qualified Immunity Does Not Shield Executive Branch Officials Who Act Beyond the Scope of Their Employment by Violating Constitutional or Federally Protected Civil Rights.  

     Defendants argue that the four individually named defendants are entitled to qualified immunity protecting them from discovery until it is determined that a claim has been properly asserted against them for a violation of a clearly established right.  Doc. 28, p. 28-29.  The individually named defendants are not protected from discovery by qualified immunity because I have properly asserted claims against them for violations of clearly established rights.

     "In resolving questions of qualified immunity, courts are required to resolve a threshold question: Taken in the light most favorable to the party asserting the injury, do the facts alleged show the officer's conduct violated a constitutional right?" Scott v. Harris, 127 S.Ct. 1769, 1774, 167 L. Ed. 2d 686 (2007) (internal quotations and citation omitted).  "If, and only if, the court finds a violation of a constitutional right, the next, sequential step is to ask whether the right was clearly established….in light of the specific context of the case." Id. (internal quotations and citation omitted).
     The defense of qualified immunity protects government agents "from liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  A right is “clearly established” if its contours are “sufficiently clear that a reasonable official would understand that what he is doing violates that right.”  Hope v. Pelzer, 536 U.S. 730, 739 (2002). 
     The issue of qualified immunity is a fact intensive question requiring thorough discovery and trial to determine the elements of conspiracy and scope of employment involved in the context of this particular case.  There is sufficient pleading and evidentiary basis in the record at this time to proceed to discovery of whether there is sufficient grounds that a reasonable jury could find for Plaintiff regarding the ways the four individually named Defendants are alleged to have acted beyond the scope of their employment in violating clearly established rights protected by federal statutes and/or the Constitution because there is reasonable evidence that:

1. Defendant Hornstein intentionally conspired with unknown John and Jane Does who insisted on inclusion of the agent requirement as part of a longstanding effort to deprive rainbow gathering participants of equal protection of the law to freely associate for expressive religious purposes in National Forests without excess entanglement of the government into the internal affairs of religious matters and without any due process of law to pursue the equally effective and least restrictive of religious liberty proven alternative of a judicially reviewable operating plan imposed by the Forest Service after good faith consultations with the individuals involved in the special use.  Including the agent requirement in the non-commercial group use regulation under the pretext that it was necessary to further legitimate governmental purposes when in fact it was clearly known that the agent requirement would make compliance impossible for the culture of people the non-commercial group use regulation was primarily drafted for violates my federally protected rights.  As an attorney, Defendant Hornstein had reasonable notice that these actions violated the Religious Freedom Restoration Act; the Establishment, Free Exercise, Peaceable Assembly Clauses of the First Amendment; and the Equal Protection and Due Process Clauses of the Fifth Amendment. 

2. Defendant Twiss either was grossly negligent with reckless disregard for the rights of myself and others similarly situated or intentionally conspired with Unknown John and Jane Does in a longstanding effort to deprive rainbow gathering participants of clearly established federally protected rights reasonably known to high level law enforcement supervisors that guarantee equal protection of the law to freely associate for religious purposes in National Forests by authorizing law enforcement training and tactics that excessively create a substantial burden to free exercise of religious liberties and the rights of citizens to be free from unreasonable seizures and searches; and/or by gross negligence with reckless disregard of his duty to train and supervise law enforcement officials who acted in the field to: 

a) conduct mandatory traffic stops during 2006 and 2007 rainbow gatherings based on religious affiliation profiling for the pre-textual purpose of traffic safety checkpoint compliance when in fact the purpose of the detentions were for generalized law enforcement purposes and/or retaliatory harassment of specific individuals for their strategic volunteer efforts to safeguard public health, the environment, and legal rights; 

b) conduct a pattern of retaliatory harassment by unwarranted searches of vehicles, persons, tents, camp sites, and the personal effects of individuals without reasonable suspicion or probable cause;

c) attempt to entangle governmental coercion into the religious manner in which people choose to move from place to place for the purpose of pursuing peaceful association for religious expressive assembly by instructing rainbow gathering attendees to move to another site where the rainbow “higher ups” had decided we should go;

d) taking retaliatory and harassing actions that are a threat to public health and safety by ordering removal of water lines and latrines from a rainbow gathering site in 2007, conducting traffic stops and searches in 2006 and 2007 in such a manner as to impede the flow of traffic and create traffic hazards, and stimulating provocative interactions with citizens that create risks of unnecessary threats of deadly force;

e) failing to report to the President or other superiors with oversight over departments other than USDA that have usurped the legitimate authority of the Forest Service for the purpose of conspiring to deprive citizens of equal protection of the law during rainbow gatherings by declaration of an emergency that authorizes officials who are not accountable to USDA or Forest Service directives to command control of management of rainbow gatherings in such manners as to provide a training ground for Homeland Security planning which includes tactics intentionally violative of civil rights.

3. Defendant Lampshire intentionally conspired with Defendant Krogstad and Unknown John and Jane Does in a longstanding effort to deprive rainbow gathering participants of equal protection of the law to freely associate for religious purposes in National Forests by: 

a) prolonging the detention of Plaintiff for longer than necessary to investigate the reason for the traffic stop and issue a summons for the infraction of assembling without a permit in 2006 so that Defendant Krogstad could approach my vehicle with a canine, interrogate me, and conduct a search of my vehicle;

b) commencing a pat-down search without any reason to believe that I might be dangerous to anyone;

c) squeezing, pinching, and probing to determine the contents of my pockets while conducting a pat-down search for weapons.

4. Defendant Krogstad intentionally conspired with Defendant Lampshire and Unknown John and Jane Does in a longstanding effort to deprive rainbow gathering participants of equal protection of the law to freely associate for religious purposes in National Forests by:

a) Conducting a search of my vehicle after he knew that I had been detained longer than necessary to investigate and cite me for the reason of the detention in 2006;

b) Conducting a non-consensual fruitless search of my vehicle upon the pretext that his canine had signaled for the presence of narcotics when in fact the dog had not signaled and the true motive for the fruitless search was retaliatory harassment for religious affiliation in 2006;

c) Invading my privacy within my personal campsite without any articulable reason of suspicion or probable cause of crime and solely for the purpose of retaliatory harassment for religious affiliation by approaching to within one foot of my tent and uttering indignities with threatening body language while I was exercising my sincerely held religious belief in the sacrament of sacred sensual massage. 

C. Personal Jurisdiction Attaches to Executive Branch Officials Who Act Beyond the Scope of Their Employment as Part of a Continuing Course of Conduct With Intended Effects that Actually Occur in this Jurisdiction.  

     Defendants argue that personal jurisdiction does not attach to the four named individual defendants because they do not have “certain minimum contacts with Arkansas such that maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’” Citing International Shoe Co. v. Washington, 326 U.S. 310 (1945).  Doc. 28, p. 25-28.  However, unlike the automobile dealership in Worldwide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980) that they cite to, who had taken no actions to cause the vehicle involved in an accident to cross into another jurisdiction, Defendants herein have taken actions adopting and implementing the agent requirement that they intended to have an effect in the National Forests of Arkansas.  Personal jurisdiction attaches because my harms arise directly out of their intentional contact with Arkansas.  If the regulatory long arm of administrative officials in Washington, D.C. intentionally can reach out to touch individuals in Arkansas, then the federal judicial long arm legislated by Arkansas reaches back to Defendants Hornstein and Twiss because they “can reasonably anticipate being haled into court there.”  Worldwide Volkswagen, 444 U.S. at 297.  To the extent Defendants herein are participants in the same course of continuing conduct of law enforcement activities affecting rainbow gathering participants, they are all liable to be haled into any jurisdiction the course of conduct touches.

     This Court also has personal jurisdiction over Defendant Krogstad to adjudicate events that occurred in another jurisdiction based solely on the fact that he is domiciled in Arkansas.  Milliken v. Meyer, 311 U.S. 457 (1940).  The Supreme Court has never denied personal jurisdiction based on this traditional basis.  In addition, this Court has personal jurisdiction over him simply because he was served with process in Arkansas.  Burnham v. Superior Court, 495 U.S. 604 (1990).  

     This Court has personal jurisdiction over Defendant Lampshire because Federal Rule of Civil Procedure 4(k)(2) establishes personal jurisdiction over a defendant who is not otherwise subject to the jurisdiction of a state court if the claim arises under federal law and the service is accomplished consistent with the Constitution and federal laws.  Defendants do not challenge the means of service and the claims arise pursuant to federal law.

     Assuming arguendo that there is a deficiency of personal jurisdiction over Defendants Krogstad or Lampshire, the most judicially efficient means of correcting the problem would be transfer to the federal District Court in Denver pursuant to 28 U.S.C. §§ 1404(a) or 1406(a) because that court has personal jurisdiction arising out of those Defendants’ intentional acts in Colorado.  A change of venue to cure any potential defects in personal jurisdiction would be a judicially efficient less drastic alternative to dismissal.  However, this Court’s jurisdiction does attach to all four individually named Defendants for the reasons set forth and this case should proceed to discovery.

D. A Bivens Remedy for Damages is Available When Law Enforcement Officers Conduct Unconstitutional Seizures and Searches.  

     Defendants mis-state the nature of my Bivens claim by focusing attention on issues relating to the Constitutionality of the non-commercial group use special use permit regulation and a prior judgment that I do not seek any relief from.  Doc. 28, p. 24-25.  My Bivens claim for damages from actions by Defendants Krogstad and Lampshire arises under the traditional Fourth Amendment auspices of an unreasonable seizure and search.  Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971).  This claim is enhanced by consideration of rights protected by the Religious Freedom Restoration Act and the Free Exercise Clause of the First Amendment insofar as their acts were motivated by religious based profiling and/or animosity because “reliance upon the vehicular display of religious decals and symbols as indicative of criminal activity likely violates the First and Fourth Amendments, as well as the Religious Freedom Restoration Act as it applies to the federal government.”  United States v. Ramon, 86 F. Supp. 2d 665 (W.D. Tex. 2000).  Liability for Defendants’ acts extends to all defendants to the extent that they participated in a common conspiracy to deprive individuals in the class of rainbow gathering participants of civil rights.

E. Executive Branch Federal Officials who Violate Constitutional Rights or Federal Civil Rights Statutes are Not Shielded from Liability by the Federal Tort Claims Act Because FTCA is Not the Exclusive Remedy.  

     Defendants argue they are not subject to consideration of state common law because any torts they committed in the scope of their employment must be adjudicated pursuant to the Federal Tort Claims Act.  Doc. 28, p. 23-24.  Defendants mis-state the relevance of state common law to my amended complaints.  I do not seek relief pursuant to FTCA from torts committed in the scope of anyone’s employment, but rather to use state common law to elucidate the violation of federally protected civil rights and to provide guidance to appropriate remedies.

     To the extent that federal law is not adapted to fully protect Plaintiff’s civil rights, federal courts must look to the state common law of the trial court’s jurisdiction to vindicate civil rights claims brought pursuant to federal civil rights statutes.  42 U.S.C. § 1988(a).   Furthermore, FTCA specifically exempts civil claims for violation of the federal Constitution or federal statutes from its provision that FTCA is the exclusive remedy for torts committed while acting in the scope of employment.  28 U.S.C. § 2679(b)(2)(A-B).  

     The four individually named defendants are proper parties because the declarations and certification by the Attorney General that they were acting within the scope of their employment is challenged by allegations, declarations, and exhibits submitted by Plaintiff.

F. Executive Branch Federal Officials who Violate State Common Law in the Course of Violating Constitutional Rights or Federal Civil Rights Statutes are Proper Parties in Their Individual Capacities Because They Act Beyond the Scope of their Employment.  

     Defendants argue that the federal government is protected by sovereign immunity if federal employees exercise due care in the execution of a regulation or statute even if the regulation or statute is invalid because FTCA is only a partial waiver of sovereign immunity; and they argue that that even if the federal government were not immune from damages for its employees’ torts that Plaintiff’s claims should be dismissed for failure to comply with the FTCA requisite of exhausting administrative remedies.  Doc. 28, p. 21-22.

     Plaintiff is not suing the federal government for tort damages pursuant to the Federal Tort Claims Act for acts of its employees acting in the scope of their employment, but rather for violating rights protected by the United States Constitution and federal civil rights statutes.  FTCA is not the exclusive remedy for torts associated with violation of federally protected civil rights.  28 U.S.C. § 2679(b)(2)(A-B); 42 U.S.C. § 1988(a).

G. The Federal Government is Subject to State Common Law to the Extent that Federal Law Does Not Furnish Suitable Remedies.

     Defendants argue that the federal government is not subject to considerations of state common law because of sovereign immunity.  Sovereign immunity is not in issue because Plaintiff does not seek monetary damages from the United States.  However, declaratory and injunctive relief from the federal government through its agencies and employees sued in their official capacities and to the extent federal law is not adapted to fully protect Plaintiff’s civil rights, federal courts must look to the state common law of the trial court’s jurisdiction to vindicate civil rights claims brought pursuant to federal civil rights statutes.  42 U.S.C. § 1988(a); 28 U.S.C. § 1367.

H. Defendants’ Invocation of the Heck Defense is Irrelevant Because Plaintiff Does Not Seek Relief From any Prior Conviction.

     Defendants argue that I am not entitled to recover damages for harms from a wrongful prior conviction that has not been vacated.  Plaintiff does not seek damages related to any prior convictions.  I do seek Bivens type damages from Fourth Amendment violations that occurred in conjunction with issuance of a citation for violation of the agent requirement in 2006 in Colorado which was dismissed by United States Magistrate West after a bench trial, but do not claim any standing for relief from conviction for the same charges in Missouri in 1998.  Therefore, the Heck rule does not preclude the recovery of damages for the acts complained of.

I. Collateral Estopell Does Not Bar Plaintiff’s Claims Because No Precluded Issues are Raised in this Action.  

     Without citing any authority describing the doctrine of collateral estoppel, Defendants argue Plaintiff is equitably estopped from raising any Constitutional issue related to any aspect of the non-commercial group use permit regulations because I made an unsuccessful First Amendment Constitutional challenge to those regulations in a prior proceeding.  Doc. 28, p. 9-10.  

     The Restatement of Judgments 2d § 27 describes the black letter law of issue preclusion as applying when the issue is 1) an issue of fact or law; 2) that was actually litigated and determined; 3) by a valid and final judgment; 4) and the determination was essential to the judgment.  

     Collateral estoppel is an equitable affirmative defense.  The burden of identifying specific issues that were actually litigated and determined by a valid final judgment in which the determination was essential to the judgment is most appropriately with the party asserting an estoppel defense.  Defendants have not specified any particular issues subject to collateral estoppel.  A broad claim of estoppel against all constitutional challenges is not sufficient for me to be able to respond with specific fact relevant evidence.

     In United States v. Stauffer Chemical Co., 464 U.S. 165, 169 (1984) the Supreme Court outlined the basic elements of collateral estoppel:

In approving the defensive use of collateral estoppel against the Government in Montana, we first determined that there was mutuality of parties, see United States v. Mendoza, ante, at 164, n. 9, that the issue sought to be relitigated was identical to the issue already unsuccessfully litigated in state court, and that there had been no change in controlling facts or legal principles since the state-court action. 440 U.S., at 155-162.  We next looked to see whether there were any special circumstances warranting an exception to the otherwise applicable rules of preclusion. 

(emphasis added).  

     The parties herein are the same in this case only insofar as Defendants are being sued in their official capacities; I have never been in litigation with the individually named Defendants.  None of the issues raised by Plaintiff are identical First Amendment issues addressed in the prior litigation in that the rulings in the previous litigation were based on the expressive conduct analysis of time, place, and manner regulation whereas the First Amendment claims brought herein are pursuant to the Establishment and Free Exercise Clauses of the First Amendment and pursuant to a hybrid rights theory of Free Exercise analysis—none of which was previously actually litigated.  There has been a substantial change in the law in that RFRA’s definition of religion was broadened with the 2000 amendments appearing in the RLUIPA.  42 U.S.C. §§ 2000bb-2(4); 2000cc-5(7)(A).  There is also a whole new set of additional controlling facts in this law suit that were not present in the prior litigation because the pattern of law enforcement excesses has developed with new incidents since the 1998 regional rainbow gathering I was cited for refusing to sign a group use permit at.  

     In Montana v. United States, 440 U.S. 147, 162-63 (1979) the Court said: “when issues of law arise in successive actions involving unrelated subject matter, preclusion may be inappropriate.  This exception is of particular importance in constitutional adjudication. Unreflective invocation of collateral estoppel against parties with an ongoing interest in constitutional issues could freeze doctrine in areas of the law where responsiveness to changing patterns of conduct or social mores is critical.”

     The Restatement of Judgments 2d § 28 identifies two additional relevant exceptions to the basic elements of collateral estoppel:

          (2) the issue is one of law and either a) the two actions involve claims that are substantially unrelated or b) a new determination is warranted in order to take account of an account of an intervening change in the applicable legal context or other wise to avoid inequitable administration of the laws; 

           (3) a new determination of the issue is warranted by differences in quality or extensiveness of the procedures followed in the two courts.

     In this case, the issues sought to be precluded (constitutional challenges) are issues of law that stem from substantially unrelated claims in that the prior litigation was a criminal infraction prosecution with entirely different elements of proof than those applicable to this civil rights litigation.  There is also a considerably less thorough range of discovery available in defense against such a federal infraction in comparison to the broad range of discovery available in a civil suit, thus making it more likely to discover unknown relevant facts and the underlying motives of Defendants.       

3. THE SUBSTANTIVE ISSUES RAISED BY DEFENDANTS DO NOT

    WARRANT DISMISSAL OR SUMMARY JUDGMENT.

J. Plaintiff’s Amended Complaints State a Cause of Action Based on the Religious Freedom Restoration Act.

RFRA Overview

     Under the Religious Freedom Restoration Act of 1993 ("RFRA"), the federal government may not "substantially burden a person's exercise of religion even if the burden results from a rule of general applicability, except as provided in subsection (b).  42 U.S.C. § 2000bb-1(a).  "Exercise of religion" is defined to include "any exercise of religion, whether or not compelled by, or central to, a system of religious belief." 42 U.S.C. §§ 2000bb-2(4), 2000cc-5(7)(A).  Sub-section (b) of § 2000bb-1 qualifies the ban on substantially burdening the free exercise of religion.  It provides, "Government may substantially burden a person's exercise of religion only if it demonstrates that application of the burden to the person -- (1) is in furtherance of a compelling governmental interest; and (2) is the least restrictive means of furthering that compelling governmental interest."
     These provisions of RFRA were prompted by two Supreme Court decisions.  In Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990), the Supreme Court held that the First Amendment’s Free Exercise Clause does not inhibit enforcement of otherwise valid laws of general application that incidentally burden religious conduct. The Court recognized, however, that the political branches could shield religious exercise through legislative accommodation. Smith, 494 U.S. at 878-890.

     In direct response to Smith, Congress enacted the Religious Freedom Restoration Act of 1993 (“RFRA”) 42 U.S.C. §§ 2000bb to 2000bb-4.  See Cutter v. Wilkinson, 544 U.S. 709 (2005). The stated purpose of RFRA was to “restore the compelling interest test as set forth in Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790 (1963) and Wisconsin v. Yoder, 406 U.S. 205, 92 S.Ct. 1526 (1972) and to guarantee its application in all cases where free exercise of religion is substantially burdened.” 42 U.S.C. § 2000bb(b).  

     Thereafter, in City of Boerne v. Flores, 521 U.S. 507 (1997), the Supreme Court ruled that certain provisions of RFRA, as applied to state and local governments (not the federal government), were unconstitutional.  In finding that Congress had exceeded its authority as to the states, the Court in City of Boerne found, inter alia, that RFRA went well beyond providing for protections afforded by the Constitution, and recognized that the Act afforded even greater protections to the practice of religion than set forth in the pre-Smith cases. City of Boerne, 521 U.S. at 533-535. 

     The evolution of RFRA did not end with City of Boerne. Congress responded to the City of Boerne decision by enacting the Religious Land Use and Institutionalized Persons Act of 2000 (“RLUIPA”), 42 U.S.C. §§ 2000cc to 2000cc-5. See Cutter v. Wilkinson, 125 S.Ct. at 2118. RLUIPA, in pertinent part, amended the definition of “exercise of religion” in RFRA. See, 42 U.S.C. § 2000bb-2(4).

     Under RFRA as enacted November 16, 1993, the term “exercise of religion” meant the “exercise of religion under the First Amendment to the Constitution.” 42 U.S.C. § 2000bb-2(4) (1993). With the enactment of RLUIPA in 2000, however, the definition of “exercise of religion” in RFRA was expanded to include, “any exercise of religion, whether or not compelled by, or central to, a system of religious belief.”  RFRA at 42 U.S.C. § 2000bb-2(4)(2000); RLUIPA at 42 U.S.C. § 2000cc-5(7)(A)(2000). 

     Plaintiff is not aware of a single published opinion from a court that has adjudicated whether the agent requirement or any other aspect of the non-commercial group use permit regulations conform to the mandates of RFRA.

     The Ninth Circuit recently analyzed how RFRA provides greater protection for religious practices than did the Supreme Court's pre-Smith free exercise cases.

First, as we have previously noted, RFRA "goes beyond the constitutional language that forbids the 'prohibiting' of the free exercise of religion and uses the broader verb 'burden': a government may burden religion only on the terms set out by the new statute."  United States v. Bauer, 84 F.3d 1549, 1558 (9th Cir. 1996).  

Second, as the Supreme Court noted in City of Boerne, RFRA provides stronger protection for free exercise than the First Amendment did under the pre-Smith cases because "the Act imposes in every case a least restrictive means requirement -- a requirement that was not used in the pre-Smith jurisprudence RFRA purported to codify." 521 U.S. at 535.  

Third, RFRA provides broader protection for free exercise because it applies Sherbert's compelling interest test "in all cases" where the free exercise of religion is substantially burdened. 42 U.S.C. § 2000bb(b). Prior to Smith, the Court had refused to apply the compelling interest analysis in various contexts, exempting entire classes of free exercise cases from such heightened scrutiny. Smith, 494 U.S. at 883.  

Finally, and perhaps most important, Congress expanded the statutory protection for religious exercise in 2000 by amending RFRA's definition of "exercise of religion." Under the amended definition -- "any exercise of religion, whether or not compelled by, or central to, a system of religious belief" -- RFRA now protects a broader range of religious conduct than the Supreme Court's interpretation of "exercise of religion" under the First Amendment. See Guru Nanak Sikh Soc'y v. County of Sutter, 456 F.3d 978, 995 n.21 (9th Cir. 2006) (noting same).

Navajo Nation v. United States Forest Serv., 479 F.3d 1024 (9th Cir. 2007) (hearing en banc pending).
     Defendants rely on Lyng v. Northwest Indian Cemetery Assn., 485 U.S. 439 (1988) and other stale pre-RFRA cases to argue that the compelling interest test does not apply. The Lyng court, however, did not apply the “compelling interest test” mandated by RFRA.  Indeed, as stated in Smith, 494 U.S. at 883, the case that RFRA sought to overturn, “we declined (in Lyng) to apply Sherbert analysis to the Government’s logging and road construction activities . . . even though it was undisputed that the activities could have devastating effects on traditional Indian practices.”  Likewise, the Smith court cited Bowen v. Roy, 476 U.S. 693, 707 as support for the very holding RFRA sought to remedy.
     A unanimous Supreme Court recently gave clear guidance on the Religious Freedom Restoration Act: 

“Under RFRA, the Federal Government may not, as a statutory matter, substantially burden a person's exercise of religion, ‘even if the burden results from a rule of general applicability.’ § 2000bb-1(a). The only exception recognized by the statute requires Government to satisfy the compelling interest test -- to ‘demonstrate that application of the burden to the person -- (1) is in furtherance of a compelling government interest; and (2) is the least restrictive means of furthering that compelling governmental interest.’ § 2000bb-1(b). A person whose religious practices are burdened in violation of RFRA ‘may assert that violation as a claim or defense in a judicial proceeding and obtain appropriate relief.’ § 2000bb-1(c).” 

Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 126 S. Ct. 1211, 1216-1217 (2006) (hereinafter UDV). 

     The UDV court stated that it did not “doubt the general interest in promoting public health and safety . . ., but under RFRA invocation of such general interests, standing alone, is not enough." Id. at 1225. "[S]trict scrutiny 'at least requires a case-by-case determination of the question, sensitive to the facts of each particular claim.' " Id. at 1221 (quoting Smith, 494 U.S. at 899 (O'Connor, J., concurring in the judgment).

      
     RFRA requires the Government to demonstrate that the compelling interest test is satisfied through application of the challenged law ‘to the person’—the particular claimant whose sincere exercise of religion is being substantially burdened.  42 U.S.C. § 2000bb-1(b).  Id. at 1220.  “RFRA operates by mandating consideration, under the compelling interest test, of exceptions to "rules of general applicability." 42 U.S.C. § 2000bb-1(a).  Id. at 1223.  “We reaffirmed just last Term the feasibility of case-by-case consideration of religious exemptions to generally applicable rules.”  (citing to Cutter v. Wilkinson, 544 U.S. 709 (2005).  Id.  “Congress recognized that ‘laws 'neutral' toward religion may burden religious exercise as surely as laws intended to interfere with religious exercise,’ and legislated ‘the compelling interest test’ as the means for the courts to ‘strike sensible balances between religious liberty and competing prior governmental interests.’ 42 U.S.C. §§ 2000bb(a)(2), (5).”  Id. at 1225.  
     Requiring the government “to demonstrate a compelling interest and show that it has adopted the least restrictive means of achieving that interest is the most demanding test known to constitutional law.”  City of Boerne v. Flores, 521 U.S. 507, 534 (1997).  The government bears the burden of demonstrating these elements of the strict scrutiny test.  See Gonzalez v. O Centro Espirita Beneficente, 126 S.Ct. 1211, 1219-1220 (2006).
Individual Liability for RFRA Damages.

     The Seventh Circuit concluded that RFRA authorized claims for damages against individual defendants in Mack v. O'Leary, 80 F.3d 1175, 1177 (7th Cir. 1996),  vacated on other grounds sub nom. O'Leary v. Mack, 522 U.S. 801 (1997). In Mack, an Illinois inmate sued prison officials for damages under RFRA. Id. Judge Posner noted that RFRA "says nothing about remedies except that a person . . . 'may . . . obtain appropriate relief against a government.'" Id. (quoting 42 U.S.C. § 2000bb-1(c)).  Because RFRA "defines 'government' to include government employees acting under color of state law" the court held that plaintiff was "entitled to sue the prison officials rather than the State of Illinois and does not face the bar of the Eleventh Amendment."  Id.      

     Similarly, the Eleventh Circuit recently held that identical language in the Religious Land Use and Institutionalized Persons Act authorized damages against individually named government employees.  Smith v. Allen, 502 F.3d 1255 (2007).  That court reasoned “The Supreme Court has instructed that, where Congress had not given any guidance or clear indication of its purpose with respect to remedies, federal courts should presume the availability of all appropriate remedies. Citing Franklin v. Gwinnett County Public Schools, 503 U.S. 60, 68-69 (1992) (holding that although the statute in question was silent as to what remedies were available, the court stated that it was appropriate for a court to "presume the availability of all appropriate remedies unless Congress has expressly indicated otherwise." 503 U.S. at 66. 

     A New Jersey district court reasoned in its holding that monetary damages are an available remedy under RFRA that “The mere fact that § 2000bb-2(1) provides that people who are not government officials ("and other person acting under color of law") are "government," and thus proper defendants under RFRA, indicates that individual capacity suits must be permitted because no one who is not a government official has an "official capacity" in which to be sued.  Jama v. United States INS, 343 F. Supp. 2d 338 (D.N.J. 2004).  Having concluded that RFRA thus authorizes suits against individuals, the Jama court further found that RFRA allows suits for money damages in particular.  Id. at 374.  The court also observed that the Congressional purpose in enacting RFRA was to "re-invigorate protection of free exercise rights" post-Smith, and as courts had previously recognized § 1983 claims for damages for free exercise violations by public officials, it was "unlikely that Congress would restrict the kind of remedies available to plaintiffs who challenge free exercise violations in the same statute it passed to elevate the kind of scrutiny to which such challenges would be entitled." Id. at 374-75 (emphasis in original).  see also 146 CONG. REC. E1563 (daily ed. Sept. 22, 2000)(statement of Rep. Canady, a co-sponsor of RLUIPA in the House of Representatives, in a section-by-section analysis submitted on the eve of the President's signing the bill, clearly understood RLUIPA to provide a damages remedy: "Section [2000cc-2(a)] tracks RFRA, creating a private cause of action for damages, injunction, and declaratory judgment, and a defense to liability."

     The Ninth Circuit panel in Navajo Nation, 479 F.3d at 1047 addressed the identical legal issue raised by Defendants in this case:

           Lyng does not control the result in this case. First, the plaintiffs' challenge in Lyng was brought directly under the Free Exercise Clause.  As we discuss, supra., the standard that must be satisfied to justify a burden on the exercise of religion under RFRA is significantly more demanding than the standard under the Free Exercise Clause. Most importantly, "exercise of religion" is defined more broadly under RFRA than "free exercise" under the First Amendment. Further, the test for a prima facie case under RFRA is whether there is a "substantial burden" on the exercise of religion, whereas the traditional test under the First Amendment is whether free exercise is "prohibited." Finally, RFRA adds a "least restrictive means" requirement to the traditional compelling governmental interest test under the Free Exercise Clause. The net effect of these changes is that it is easier for a plaintiff to prevail in a RFRA case than in a pure free exercise case.

     Furthermore, the facts in Lyng were materially different from those in this case. In Lyng, the Court wrote, "Except for abandoning its project entirely, and thereby leaving the two existing segments of road to dead-end in the middle of a National Forest, it is difficult to see how the Government could have been more solicitous." Id. at 454.  Further, the government had made significant efforts to reduce the burden, locating the planned road so as to reduce as much as possible its auditory and visual impacts. 
     By contrast, there is sufficient evidence that a reasonable jury could find that there are less restrictive alternatives to the agent requirement that are equally effective in achieving the legitimate purposes of the special use regulations and that Defendants have not committed to a good faith attempt to accommodate the religious abhorrence of agent relationship that is characteristic of rainbow gathering participants.

Equitable Relief Pursuant to RFRA. 

     Defendants argue that Plaintiff lacks standing to seek equitable relief because any future harms from law enforcement abuses is too speculative.  Doc. 28, p. 18-19.  This is a fact intensive issue that requires discovery and trial for determination.  The declarations, exhibits, and other information in the record at this time indicate that there was a sufficient pattern of law enforcement abuses the time of the filing of this law suit to reasonably expect that this pattern will continue into the future.

     When injunctive relief is sought, litigants must adduce a "credible threat" of recurrent injury.  Kolender v. Lawson, 461 U.S. 352 (1983); Los Angeles v. Lyons, 461 U.S. 95 (1983).  At a minimum, Lyons requires that the "personal stake" showing necessary under Article III in cases involving injunctive relief includes an essential showing of the likelihood of similar injury in the future.  The Supreme Court has repeatedly upheld the appropriateness of federal injunctive relief to combat a "pattern" of illicit law enforcement behavior. Allee v. Medrano, 416 U.S. 802, 812, (1974); Hague v. CIO, 307 U.S. 496, (1939); INS v. Delgado, --- U.S. ----, 104 S.Ct. 1758, 1763; Rizzo v. Goode, 423 U.S. 362, 375 (1976) (distinguishing Allee and Hague as involving patterns of misbehavior, not isolated incidents).  

     A distinguishing feature that separates the present case from Lyons is the absence of the prudential limitations circumscribing federal court intervention in state law enforcement matters.  Lyons, Rizzo, and O'Shea all involved attempts by plaintiffs to entangle federal courts in the operations of state law enforcement and criminal justice institutions. City of Los Angeles v. Lyons, 461 U.S. 95, 103 (1983) (city law enforcement practices); Rizzo v. Goode, 423 U.S. 362 (1976) (same); O'Shea v. Littleton, 414 U.S. 488, (1974) (county criminal justice system). 

     None of the considerations inherent in the judicial concept of "Our Federalism," Younger v. Harris, 401 U.S. 37, 44 (1971), are implicated in constitutional challenges to executive branch behavior in federal courts.  Federal courts cannot rely on a state judiciary to correct the unconstitutional practices of federal officials. Los Angeles v. Lyons, 461 U.S. at 113, 103 (comity counsels in favor of permitting state judiciary systems to oversee state law enforcement practices). Accordingly, the comity considerations which influenced the Supreme Court's decisions in O'Shea, Rizzo and Lyons are inapplicable in this case.  The federal judiciary has been vested with the ultimate authority to determine the constitutionality of the actions of the other branches of the federal government.  While the co-equal branches of the federal government are entitled to "the widest latitude in the dispatch of [their] own internal affairs," Rizzo, 423 U.S. at 379 (quoting Cafeteria Workers v. McElroy, 367 U.S. 886 (1961)), the executive branch has no discretion with which to violate constitutional rights. Illinois Migrant Council v. Pilliod, 540 F.2d 1062, 1068 (7th Cir.1976), modified en banc, 548 F.2d 715 (1977).

	     The Eighth Circuit opinion in Park v. Forest Service, 205 F.3d 1034 held only that the plaintiff did not have standing to seek injunctive relief at the time of the filing of her petition to challenge law enforcement roadblocks at rainbow gatherings because all of her affidavits submitted for consideration upon summary judgment attested to acts that happened after the filing of her petition.  Although there were mixed sentiments in the Eighth Circuit’s dicta regarding the District Court findings of unconstitutional selective enforcement and pre-textual reasons for the road blocks, their disposition based on standing did not alter the findings of the District Court.  Park v. Forest Service, 69 F. Supp. 2d 1165 (W.D. Mo. 1999); Park v. Forest Service, 69 F. Supp. 2d 1165 (W.D. Mo. 1999).
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The Eighth Circuit stated:

           We conclude that Ms. Park did not have standing to seek injunctive relief when she filed her complaint in 1996.  In reaching this conclusion we are mindful that the Forest Service admitted to using an improper checkpoint in 1996, and that questionable checkpoints may have been used since that time.  It is possible that Ms. Park would have standing to seek injunctive relief in an action commenced today, if these more recent checkpoints establish a pattern of wrongdoing by the Forest Service.  

       In contrast to the Park case, Plaintiff herein has supplied multiple declarations describing questionable mandatory traffic stops selectively targeted at rainbow gathering pilgrims.  These declarations, coupled with the long repeating pattern of improper mandatory traffic stops (1993 as acknowledged in the preamble to the non-commercial group use regulation at 60 Fed. Reg. 45265-66; in 1996 as acknowledged in the Parks case and demonstrated in exhibits from that case attached hereto; in 1998 as acknowledged in the preliminary injunction in Addison v. Forest Service, Exh. e; in 2002, 2003, 2004, 2005, 2006, and 2007 as described in the declarations of Gary Green, Don Wirtshafter, Bradley Stone, Jessica Buck, Rebecca Doll, Bruce Johnson, Doris Castro, Felipe’ Chavez, and Tony Nenninger) provides sufficient historical context to believe that I am likely to encounter unconstitutional mandatory traffic stops in the future.  The Forest Service Handbook policy on traffic checkpoints published in 1998 has not caused the objectionable law enforcement conduct to abate.  Exh. c.  This conduct has continued in the long historical context of animosity and hostility toward rainbow gathering attendees by some law enforcement personnel acting under color of law and beyond the scope of their employment.  For these reasons, Plaintiff has standing to seek injunctive relief.

Application of RFRA to Fourth Amendment.

     Selective targeting of law enforcement efforts in reliance on religious symbols as indicative of criminal activity “likely violated the First and Fourth Amendments, as well as the Religious Freedom Restoration Act as it applies to the federal government.”  United States v. Ramon, 86 F. Supp. 2d 665, 677 (W.D. Tex. 2000).  There is substantial evidence in this record to demonstrate sufficient likelihood that the mandatory traffic stops law enforcement targets rainbow gathering participants with is based on reliance on religious profiling to justify discovery.

     Furthermore, the mandatory traffic stops have historically occurred in a context of police misbehavior throughout the rainbow gathering camps.  For example, after Plaintiff filed for a temporary restraining order requesting this Court to enjoin the traffic stops in Arkansas in 2007 someone ordered discontinuance of the traffic stops, but law enforcement then commenced intensive foot patrols that were invasive of the reasonable expectations privacy of campsites within the religious sanctuary of the rainbow gathering.  

     The Fourth Amendment “protects people, not places.”  What a citizen “seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.”  Katz v. United States, 389 U.S. 347, 351 (1967); United States v. Chadwick, 433 U.S. 1 (1977).  “Capacity to claim the protection of the Fourth Amendment depends not upon a property right in the invaded place but upon whether the person who claims the protection of the Amendment has a legitimate expectation of privacy in the invaded place.”  Rakas v. Illinois, 439 U.S. 128, 143 (1978).  Determination of whether a warrantless search violates the Fourth Amendment hinges on two questions: First, has the individual manifested a subjective expectation of privacy in the object of the challenged search?  Second, is society willing to recognize the expectation as reasonable?” California v. Ciraolo, 476 U.S. 207, 211 (1986) (citing Katz, 389 U.S. at 361.

     The Ninth Circuit affirmatively decided the question of whether the Fourth Amendment protects a person’s privacy interests in a tent located on public land in United States v. Gooch, 6 F.3d 673 (9th Cir. 1993).  Also see United States v. Sandoval, 200 F.3d 659, 661 (9th Cir. 2000) (“we do not think the reasonableness of Sandoval’s expectation of privacy turns on whether he had permission to camp on public land”); also see generally Search and Seizure: Doyle Baker, J.D., Reasonable Expectation of Privacy in Tent or Campsite, 66 A.L.R. 5th 373 and Restatement 2d of Torts 652B, Intrusion Upon Seclusion.  

     Rainbow gathering participants have long objected to unwarranted patrols of the religious sanctuary of campsites within rainbow gatherings.  Exh. q.  This expectation is not only subjectively manifested frequently by shouts of “No guns in the church!” and other peaceful communications by rainbow gathering participants, but a reasonable jury could also find that in the light of RFRA, society is willing to recognize this expectation as reasonable.  Besides the invasiveness of routine armed patrols without reasonable suspicion or probable cause, the acts of Defendant Krogstad in approaching my tent with physically threatening body language and stating indignities while I exercised my sincerely held religious belief in sacred sensual massage were particularly invasive, and it is likely that a jury would find my expectations of privacy from armed police invading the intimate atmosphere of my massage space to be reasonable even in the absence of a sincerely held religious belief.

Specific RFRA Liability.

     Determination of RFRA violations is a fact intensive issue that requires thorough discovery and trial of the weight of evidence as to the elements of substantial burden upon exercise of a sincerely held religious belief by a regulation that is not the least restrictive equally effective manner of regulation.  There is sufficient evidence in the record to justify discovery and staying of summary judgment.  The factual allegations providing a reasonable basis for discovery are:

     1. Defendant Rey, in his official capacity for the United States Department of Agriculture, has failed to successfully exercise supervisory oversight of the Forest Service’s law enforcement activities that tend to entangle unwarranted governmental coercion into the religious manner of cooperation of rainbow gathering participants, including application of the agent requirement.  It appears to Plaintiff based on the information now available that this failure is due to neglect and not bad faith in that according to my best information and belief, Defendant Rey has engaged in dialogue with individuals concerned about the agent requirement and law enforcement excesses including his own personal attendance at rainbow gatherings, he has attempted to mitigate the agent requirement by requiring issuance of an operating plan without formal identification of a legally enforceable principal agent relationship for the 2007 rainbow gathering, he reportedly attempted to prevent and eventually did stop the law enforcement mandatory traffic stop in 2007 after I filed a request for an emergency temporary restraining order with this Court (Doc. 3).  Defendant Rey is not currently being sued in his individual capacity because the claims related to his position are against the USDA for failing to implement the mandates of public policy rather than intentional violation of civil rights.  By implication, Plaintiff’s allegations of conspiracy in Count III do not currently apply to Defendant Rey.  However, if evidence of malicious intent or conspiracy or neglect to prevent conspiracy is uncovered during discovery, I may elect to name this Defendant among the unknown John and Jane Does. 

     2. Defendant Kimbell, in his official capacity for the United States Department of Agriculture, has failed to successfully exercise supervisory oversight of the Forest Service’s law enforcement activities that tend to entangle unwarranted governmental coercion into the religious manner of cooperation of rainbow gathering participants, including application of the agent requirement.  It appears to Plaintiff based on the information now available that this failure is due to neglect and not bad faith in that according to my best information and belief, this Defendant has not been active in resolving the controversies surrounding the agent requirement and excesses by law enforcement agents operating under color of Forest Service authority, but rather has deferred to the superior authority of Defendant Rey to attempt to administratively resolve those problems.  Nonetheless, the Forest Service is a proper party because it is the agency that should maintain comprehensive information about the development and implementation of the agent requirement and other Forest Service law enforcement activities.  However, if evidence of malicious intent or conspiracy or neglect to prevent conspiracy is uncovered during discovery, I may elect to name this Defendant among the unknown John and Jane Does.

     3. Defendant Hornstein individually and/or officially has been responsible for development and implementation of the agent requirement that substantially burdens exercise of my sincerely held religious beliefs with a manner of regulation that is not an equally effective and least restrictive means of furthering compelling governmental interests.  As described in the basis for denying her legislative or qualified immunity, a reasonable jury could find intentional malice beyond the scope of her legitimate duties and award damages.

     4. Defendant Twiss individually and/or officially has been responsible for oversight of the training and fieldwork of law enforcement officers on the Forest Service’s “National Incident Command Team” (NICT).  NICT has repeatedly used provocative tactics and tactics that violate civil liberties on a large scale systematic basis that is part of a continuing course of conduct to further a conspiracy to deprive rainbow gathering attendees of civil rights.  

     5. Defendant Krogstad individually and/or officially participated in the course of conduct in furtherance of the general conspiracy to deprive rainbow gathering attendees of civil rights by his actions in a specific conspiracy with Officer Lampshire to deprive Plaintiff of civil rights during a pre-textual seizure and search of my vehicle and by his invasion of my religious based reasonable expectations of privacy in my camp during the 2006 rainbow gathering in Colorado. 

     6. Defendant Lampshire individually and/or officially participated in the course of conduct in furtherance of the general conspiracy to deprive rainbow gathering attendees of civil rights by his actions in a specific conspiracy with Officer Krogstad to deprive Plaintiff of civil rights during an unnecessarily prolonged pre-textual seizure and search of my vehicle during the 2006 rainbow gathering in Colorado.

    For these reasons in conjunction with the pleadings, declarations, and exhibits on file my RFRA claims should proceed to discovery and trial.

K. Plaintiff’s Amended Complaints State Constitutional Causes of Action Based on Hybrid Claims for Relief from Government Entanglement with Religion; Infringement of Religious, Expressive, Associative, and Petitioning Liberties; Unreasonable Seizure and Search; Infringement of Due Process and Selective Enforcement.

     Even without the protective shield of RFRA, Plaintiff is entitled to a strict scrutiny analysis of my Free Exercise claims because these claims arise in conjunction with claims for relief from other Constitutional violations.  RFRA was originally adopted in response to the decision in Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990).  In that case, the Supreme Court recognized the hybrid rights doctrine that had been applied in prior Free Exercise cases to apply a strict scrutiny test when burdens from facially neutral laws of general applicability upon religiously motivated action were “in conjunction with other constitutional protections, such as freedom of speech and of the press.”  Id. at 881.  Also see Robin Cheryl Miller, J.D., What Constitutes “Hybrid Rights” claim under Employment Div., Dept. of Human Resources of Oregon v. Smith.  163 A.L.R. Fed. 493.  Since Smith, the Eighth Circuit has held that courts must consider the hybrid rights doctrine when applicable.  Cornerstone Bible Church v. City of Hastings, 948 F.2d 464 (8th Cir. 1991).  Plaintiff is not aware of any court that has considered the agent requirement or any other aspect of the non-commercial special use permit regulations under the hybrid rights doctrine or any other doctrine that subjects the agent requirement or other law enforcement behaviors to the strict scrutiny the issue deserves.  

     Briefly, the basis of my Hybrid Rights Constitutional claims are as follows:

a. My civil rights under the Free Exercise Clause of the First Amendment are violated because the agent requirement and the generalized law enforcement harassment prohibit my ability to peacefully associate for the purpose of exercising sincerely held religious beliefs.

b. My civil rights under the Establishment Clause of the First Amendment are violated because imposition of the agent requirement creates an excessive governmental entanglement with freely chosen religious doctrine in violation of the third prong of the Lemon test in that the implicit no-harassment reward for abandoning exercise of a sincerely held religious belief by designating agency relationships creates a prohibited coercive entanglement.  Lemon v. Kurtzman, 403 U.S. 602 (1971).  If rainbow gathering participants complied, it would have the effect of destroying a central religious tenet in violation of the second prong of the Lemon test.  Id.  Considering the continuing course of conduct of hostility of a certain set of law enforcement officials acting in close cooperation with drafters of the regulation it is likely that destruction of the opportunity to exercise this particular religious tenet is the very purpose of the agent requirement, thus violating the first prong of the Lemon test.  Id.  Defendants often proclaim the content neutrality of the non-commercial group use permit regulations because it treats all groups the same. However, careful analysis shows that while all formally institutionalized religious organizations may be treated the same because they are within the class of government preferred types of religion—the real purpose, effect, and coercive entanglement is the fruit of a carefully crafted pre-text that results in governmental endorsement of some religions but not others—including that of Plaintiff herein—all in violation of the Establishment Clause of the First Amendment

c. My civil rights are violated under the Free Speech Clause of First Amendment because the agent requirement is not content neutral in that it prohibits me from the expressive conduct of demonstrating the dynamics and virtues of peaceful voluntary cooperation by the example of cooperating with other people without any legally authorized potential to coerce each other while in the neutral domain of public places.  This example is extremely inspiring to many people in the regions and local communities where rainbow gatherings occur; this is how I became with the social movement that has inspired my life.  I have a Constitutional right to peaceful expressive conduct to share this message with other people, regardless of whether my conduct is religious.  But in conjunction with the fact that my expressive conduct is religious in nature, the government must meet the formidable standards of strict scrutiny to justify a substantial burden to this expressive conduct.  The Supreme Court has recently recognized a hybrid Constitutional right pursuant to the Free Exercise and Free Speech Clauses to proselytize without a permit that would compromise my anonymity.  Watchtower Bible and Tract Society of New York, Inc. v. Village of Stratton, 536 U.S. 150 (2002).  The agent requirement is not a matter of the least restrictive means of furthering a compelling governmental interest like the potentially deleterious effects on authorized governmental functions such as the prohibition of burning draft cards.  United States v. O’Brien, 391 U.S. 367 (1968).  This is about drafting people into a private organization the government is attempting to invent in order to foster the illusion that it will make its administrative job easier; but the fact of the matter is that some rainbow gathering participants have demonstrated their willingness to non-violently come face to face with militant rogue police officers displaying high powered deadly weapons.  Exh. y.  It is not worth threatening to gun down non-violent protesters in order to achieve some imagined administrative efficiency.  The truth is that almost all of the reports made by resource management personnel in the Forest Service have recognized that the unique expressive message characteristic of rainbow gathering participants is the most optimal level of cooperation that they ever hoped for in their official capacities as stewards of the National Forests.  Exh. j.  

d. My civil rights are violated under the Peaceable Assembly Clause of the First Amendment in that the agent requirement absolutely prohibits people with a common interest in cooperating without the coercive potential of the control element necessary to have a genuine principal agency requirement.  Behind all the complexities of civil rights law, this case literally turns on the most fundamental concepts of agency: there is no legal capacity for anyone to act as a principle or an agent.  See generally Restatement 3d of Agency.  The violations of my civil liberties have come from a small contingent of the Forest Service law enforcement personnel who work closely with Homeland Security.  Doc. 27, Declaration of John Carpenter.  The evidence suggests that this contingent of law enforcement is using rainbow gatherings as a training opportunity for management of people displaced by disaster.   Most people would find this abhorrent even in the context of a secular setting; it must be justified by strict scrutiny under a hybrid rights analysis because it is targeted at a religious assembly. 

e. My civil rights are violated pursuant to the Petition for Redress Clause of First Amendment in that law enforcement has intentionally targeted a lawyer and his assistant in retaliation for defending the accused.  Exh. s.  Being a law student intent on litigating for the civil rights of rainbow gathering participants for so long as there is a need, this precedent is very threatening to me.  I was also subjected to denigrating comments in retaliation for my reporting federal law enforcement abuses to my local Sheriff in 1995.  Furthermore, law enforcement’s actions in confronting non-violent protesters with a threat of deadly force are a threat to everyone’s liberty.  It would be of great service in preventing Kent State type killings for this Court to hear all the evidence and then enter appropriate declaratory relief to define specific parameters for protesters and police during rainbow gatherings.

f. My civil rights are violated under the Unreasonable Seizure and Search Clause of Fourth Amendment for all the reasons detailed in the section above describing RFRA in relation to mandatory traffic stops and invasion of privacy by law enforcement officers armed with deadly weapons within the sanctuary of religious camps.  Even independent of the hybrid rights analysis that is required, Defendants have violated a string of liberties protected by the Fourth Amendment as detailed above in the RFRA section of this memorandum.

g. My civil rights are violated under the Due Process Clause of the Fifth Amendment in that there is no process by which I can comply with the agent requirement and there is no process whereby I can challenge a law enforcement determination that some set of individual citizens must have agency relationships as a mandatory condition of associating.  The objectionability of the agent requirement must be analyzed with strict scrutiny because of the hybrid rights of free exercise of religion with the lack of opportunity to comply.

My civil rights are violated under the Equal Protection Clause of Fifth Amendment because other people are allowed to use the National Forests without fear of persecution because they either are part of an organization that has agency relationships that create the ability to comply with the agent requirement or they are people that law enforcement has chosen not to identify as part of a group subject to the agent requirement.  This harm must be analyzed under the hybrid rights theory because the excluded class of people that I am a part of is religious in nature and the reason for the exclusion is a central tenet of religious beliefs.

L. Plaintiff’s Amended Complaints State a Cause of Action for Conspiracy to Deprive a Class of Persons of Equal Protection of Laws, Neglect of Duty to Prevent Such Conspiracy, and Use of State Common Law to Supplement Federal Civil Rights Law.  

i. I have a cause of action for Conspiracy to Deprive Equal Protection of Civil Rights per 42 U.S.C. § 1985 because Defendants acted with knowledge of a continuing conspiracy to deprive the class of people of which I am a part of equal protection of the laws.  § 1985 has been applied in a broad variety of contexts.  See generally G.L. Clark, Validity and Construction of Statutes Making Conspiracy to Deprive or Deprivation of Constitutional Right a Federal Offense.  162 A.L.R. 1373. 

ii. I have a cause of action for Neglect to Prevent Conspiracy to Deprive Civil Rights per 42 U.S.C. § 1986 because even if I cannot prove the individually named Defendants acted in furtherance of such a conspiracy, I am likely to be able to prove that they were aware of the conspiracy and failed in their duty to take effective steps to stop the conspiracy. 

iii. I do not make any claims to an independent cause of action for application of state common law standards to adjudicate civil rights, but rather claim that 42 U.S.C. § 1988 provides for consideration of common law rules to assist in adjudication of federally protected civil rights.

M. Plaintiff has Standing to Seek Equitable Relief Because There is a Likelihood of Future Harms if Defendants are not Restrained.

     For the reasons set forth with particularity in the RFRA portion of this memorandum, I have established sufficient historical context to reasonably predict that I will probably be subjected to continuing law enforcement harassment in the future.

N. The Agent Requirement is Unconstitutional and Violates RFRA

     For all of the foregoing reasons in combination, my religious liberty is shielded from the generally applicable agent requirement by the hybrid rights of the United States Constitution and by the Religious Freedom Restoration Act.







Respectfully submitted,







Tony  Nenninger
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CERTIFICATE OF SERVICE

     A copy of the foregoing Plaintiff Nenninger’s Memorandum in Opposition to Defendants’ Motion to Dismiss/For Summary Judgment was sent on February 15, 2008 by first class mail to Claude S. Hawkins, Jr., Assistant U.S. Attorney, 414 Parker Avenue, P.O. Box 1524, Fort Smith, Arkansas, 72902
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