IN THE UNITED STATES DISTRICT COURT 

OF WESTERN ARKANSAS

                          Tony NENNINGER:

                                            Plaintiff,                   

                                                          Vs.               Case No.     07-3028                              

United States FOREST SERVICE,

                                                  et al,

                                        Defendants.

PLAINTIFF NENNINGER’S MOTION TO AMEND JUDGMENT
     COMES Now Plaintiff Tony Nenninger pursuant to Rule 59(e) and requests this Court to alter or amend its judgment of July 11, 2008 and/or clarify its order of July 3, 2008 dismissing all claims against all defendants with prejudice.  Plaintiff requests oral argument of this motion.  In support of this motion, Plaintiff respectfully states:

INTRODUCTION

     Plaintiff alleges Defendants intentionally conspired under color of federal law to deprive a class of citizens of equal protection of the laws to use the traditional public forum of the National Forests for expressive religious assembly in order to further the malicious purpose of discrimination against a minority religion by:

a) Defendant Hornstein’s and unknown others’ intentional and unnecessary inclusion of the agent requirement in the permit regulations because they knew and intended that rainbow gathering participants could not comply without abandoning exercise of central tenets of sincerely held religious beliefs (Doc. 36, ¶¶ 12, 16, 22, 25, 28, 43, 46, 49, 55, 76, 79-109, 124-130, 179);

b) so conspiring with knowledge that there was a history of successful voluntary cooperation between Forest Service resource personnel and rainbow gathering participants without designation of agents that provided an effective alternative means of assuring all legitimate Forest Service interests (Doc. 36, ¶¶ 128-130); 

c) all individually named Defendants’ knowledge of this conspiracy, their ability to take steps to prevent it from manifesting into harms, and their neglect to take such steps (Doc. 36, ¶ 185);

d) Defendants’ routine disregard of numerous public assemblies of 75 or more people on National Forest land without requiring a permit of any kind while repeatedly prosecuting and harassing other users who Defendants identify as part of the rainbow gathering culture (Doc. 44, p. 62; Exh. 30, p. 21);

e) ​Defendant Twiss’ and unknown others’ malicious or grossly negligent acts related to supervision, training, hiring, and retaining a special police force that has repeatedly ignored the legitimate interests of the Forest Service in order to harass and retaliate against rainbow gathering attendees for exercise of sincerely held religious beliefs (Doc. 36, ¶¶ 50-52, 181); 

f) Defendants’ damage to Plaintiff’s reputation by continuing a pattern of libelous conduct in furtherance of the conspiracy when they published false and defamatory statements that rainbow gathering participants had thrown sticks and stones at law enforcement officers in Colorado (Doc. 36, ¶¶ 110-113);

g) Defendant Krogstadt’s action in Colorado as part of Defendants’ pattern of practice of invading the privacy of rainbow gathering religious camps with armed patrols without probable cause in furtherance of the conspiracy when he entered the privacy of Plaintiff’s religious camp while Plaintiff was giving a sacred massage to a naked woman and then becoming physically threatening while speaking indignities to Plaintiff (Doc. 36, ¶¶ 40, 132e, 133-134);

h)  Defendants Lampshire’s and Krogstadt’s  actions in concert in furtherance of the conspiracy when they detained Plaintiff with a mandatory traffic stop for the purported purpose of issuing petty offense summonses to Plaintiff and two passengers in Plaintiff’s vehicle for using National Forest land without a special use permit (for which Plaintiff was later acquitted after trial in Colorado District Court)--but prolonging the stop longer than necessary for issuance of the summonses to create time for a canine sniff, a fruitless non-consensual extensive search of Plaintiff’s vehicle without a signal from the canine or other probable cause, and a search of Plaintiff’s person purportedly for weapons without any cause to suspect danger and which also included pinching/probing/squeezing to determine the contents of Plaintiff’s clothing (Doc. 36, ¶¶ 149-166);

i) Defendants’ actions when they ordered Plaintiff to stop his vehicle in Arkansas without individualized reason as part of a nationwide pattern of generalized law enforcement mandatory traffic stops under the pre-text of traffic safety checkpoints which are selectively targeted at rainbow gathering attendees in furtherance of the conspiracy (Doc. 36 ¶¶ 167-172);

j) Defendants’ continuing pattern of practice in furtherance of the conspiracy when they ordered Plaintiff to ignore sincerely held religious beliefs and to follow directions of agents appointed by Defendants as leaders of rainbow gathering participants by ordering Plaintiff and others to move from the rainbow gathering site in Arkansas to another location that the government had designated and by interfering with water supplies necessary to protect the public health at the rainbow gathering site (Doc. 36, ¶ 132a-b);

k) Defendants’ interference with Plaintiff’s peaceful ministerial assembly in Arkansas through pre-textual selectively targeted mandatory traffic stops, unwarranted photography of naked or topless women in the privacy of their camps, and low flying military helicopters and jets  that had a chilling effect on citizens’ willingness to attend the rainbow gathering and  created terror among fellow rainbow gathering attendees.  (Doc. 36, PP 132g-i, 172c).

DISMISSAL ORDER SUMMARY

The standard for review of a motion to dismiss is undisputed:

A complaint should not be dismissed for failure to state a claim unless it appears beyond a doubt that the Plaintiff can prove no set of facts in support of his claim which would entitle him to relief.  A complaint must be viewed in the light most favorable to the plaintiff and should not be dismissed merely because the court doubts that a plaintiff will be able to prove all the necessary factual allegations.

Krentz v. Robertson Fire Protection Dist., 228 F.3d 897, 905 (8th Cir. 2000) (cited in Doc. 48, p. 7).

     Despite the above alleged facts causing particular harms to Plaintiff, this District Court’s July 3, 2008 dismissal Order denies Plaintiff his day in court on the grounds that: 

1) Plaintiff’s First Amendment claims are barred by clearly established Eighth Circuit law that the challenged regulations are valid because they are properly motivated and narrowly tailored content neutral time, place, and manner restrictions on expressive assembly that leave open ample alternatives for expression; and, that although the Free Exercise claims have not been previously litigated, they are also barred because prior expressive assembly litigation in the Eighth Circuit declared the challenged regulations to be facially neutral (Doc. 48, pp. 7-11);

2) Plaintiff’s Religious Freedom Restoration Act claims do not allege any substantial burden to religious exercise that is more than merely incidental (Doc. 48, pp. 12-13);

3) Plaintiff’s Fifth Amendment Due Process/Equal Protection selective enforcement claim does not allege that enforcement of the agent requirement is motivated by an impermissible classification such as religion or the content of expression (Doc. 48, pp. 13-14);

4) Plaintiff’s statutory civil rights conspiracy claims should be dismissed because they are derivative from the equal protection claims that this Court held should be dismissed and that Plaintiff states no claim for attorney’s and expert fees in the context of a civil rights case (Doc. 48, pp. 14-15);

5) The Court lacks jurisdiction over claims against the federal government for malicious prosecution, false arrest, assault, invasion of privacy, fraud under duress, and libel because Plaintiff did not first seek administrative review and Plaintiff’s state law tort claims against individually named Defendants  should be dismissed because Plaintiff has failed to present evidence disproving the Attorney General’s certification that they were acting within the scope of their employment (Doc. 48, pp. 15-18); 

6) Plaintiff’s constitutional claims against the individually named Defendants should be dismissed because they are only allegations of generalized constitutional violations that fail to allege violation of any clearly established right and the individuals are therefore entitled to qualified immunity (Doc. 48, pp. 18-20); 

7) Plaintiff’s claims for injunctive relief requiring Defendants to use the least restrictive equally effective alternative to the agent requirement, restraining Defendants from coercing anyone into acting as an agent for rainbow gathering participants, mandating that Defendants assure free and unobstructed access to rainbow gatherings, and prohibiting Defendants from conducting unjustified vehicle stops and/or searches should be dismissed because Plaintiff lacks standing in that the allegations of  past exposure to improper conduct does not convince the Court that Plaintiff will again be subject to similar harm during future rainbow gatherings (Doc. 48, pp. 5, 20-21).
PLEADINGS OVERVIEW

     Plaintiff’s 65 page, 187 paragraph complaint is supported by 31 exhibits consisting of judicial and administrative documents and affidavits from 12 different rainbow gathering participants (including a lawyer, medical doctor, an emergency medical technician, and a minister).  Plaintiff has also filed a 64 page memorandum of law (Doc. 44) addressing every issue raised in Defendants’ motion to dismiss or for summary judgment (Doc. 41).  It is not necessary to re-argue the detailed merits of the extensive legal file.   However, Plaintiff will concisely set forth the parts of the record that the Court has apparently overlooked first by discussing issues the dismissal Order does not discuss and then by referencing the parts of the record relevant to each of the 7 bases of the Court’s dismissal Order identified above.

I. The Court’s Order does not discuss the following four issues raised by the pleadings:

1. There is no discussion of Plaintiff’s “Hybrid Rights” Free Exercise claim.
     The dismissal Order acknowledges the Free Exercise claim raised to be distinct from the Expressive Assembly claims adjudicated in the prior petty offense prosecution of Plaintiff in Missouri. However, there is no discussion of the merits of applying strict scrutiny to the hybrid rights Free Exercise claim raised in conjunction with eight other constitutional claims pursuant to: First Amendment Free Assembly, Free Speech, Establishment, and Right to Petition Clauses; Fourth Amendment Seizure and Search Clauses; and/or the Fifth Amendment Due Process and Equal Protection Clauses.  (Doc. 44, pp. 55-62).  Discrimination against a participant in a minority religious assembly in so many comprehensive ways as alleged with particularity in Plaintiff’s verified complaint precisely demonstrates the logic of the Supreme Court and Eighth Circuit in mandating heightened strict scrutiny standards when multiple constitutional violations are alleged in conjunction with a Free Exercise Claim.  Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872, 881 (1990); Robin Cheryl Miller, J .D., What Constitutes “Hybrid Rights” claim under Employment Div., Dept. of Human Resources v. Smith, 163 A.L.R. Fed. 493; Cornerstone Bible Church v. City of Hastings, 948 F.2d 464 (8th Cir. 1991).  Such multiple violations cannot be protected by any presumption of mere coincidence because the combination of violations strikes offense to the essential core of values underlying the Constitution.   
     Weaved throughout Plaintiff’s pleadings are allegations of a sincere personal comprehensive system of religious belief centered around the principle of non-violence; recurring opportunities for exercise of the fundamental tenets of this comprehensive religious belief system during rainbow gatherings; and a pattern of law enforcement oppression of exercise of these religious beliefs through attempts to fraudulently appoint representative agents for rainbow gathering participants and implementation of a wide range of coercive harassment against participants.

     This District Court mis-states Plaintiff’s claims to include a challenge to the constitutionality of requiring a permit for non-commercial uses of National Forest lands (Doc. 48, pg. 3-4).  Plaintiff’s only constitutional facial challenge to the Forest Service’s permit regulations is the unnecessary sub-part that allows Forest Service officials unbridled discretion to decide which citizens must organize a legal entity capable of appointing an agent to sign as a legal representative for peacefully assembled citizens (Doc. 36, ¶ 1).  

     Plaintiff alleges formation of a principle capable of appointing an agent would completely prohibit expressive conduct that is essential to communication of the content of the central tenet of Plaintiff’s religious belief in peaceful voluntary cooperation free from potentially coercive relationships among practitioners (Doc. 36 ¶ 3; Doc. 44, pp. 59-60).  In particular, Plaintiff alleges Defendants’ requirement that citizens form a legal entity capable of appointing agents as a condition of assembly with 75 persons in a traditional public forum violates the Free Exercise Clause as applied to Plaintiff because it is in contravention of central tenets of sincerely held religious beliefs (Doc. 36, ¶ 2).  The Free Exercise claim is inextricably linked with the Free Assembly claim that citizens cannot be coerced into organizing a legal entity capable of designating agents as a condition of associating in a traditional forum regardless of whether forming such an organization violates religious beliefs (Doc. 44, pp. 59-60), therefore justifying strict scrutiny under the Hybrids Rights doctrine.

     Furthermore, Plaintiff alleges he is unable to comply with the requirement for a legal agent to represent rainbow gathering participants because compliance would prohibit the content of expressive ministerial exercise of the sincerely held religious belief that people can voluntarily peacefully associate in public places without forming relationships capable of coercion (Doc. 44, pp. 58-59), thus justifying strict scrutiny on account of both content based discrimination and on the basis of the Free Exercise claim in conjunction with the Free Speech claim under the Hybrid Rights doctrine.

     The District Court mis-states Plaintiff’s comparison class for selective enforcement purposes to be rainbow gathering participants at rainbow gatherings when the agent requirement was waived compared to rainbow gathering participants when the agent requirement was not waived (Doc. 48, p. 13).  The fact that Defendants waived the agent requirement for seven consecutive annual 4th of July rainbow gatherings in the years immediately following Judge Justice’s declaration that the permit requirements were invalid is relevant insofar as the District Ranger’s written approval of the naturalization of the areas used demonstrates an effective alternative to the agent requirement (Doc. 36, ¶¶128-130)—but it is not relevant for class comparison purposes in a selective enforcement analysis.  In support of a selective enforcement claim, Plaintiff alleges Defendants have applied the agent requirement uniformly against other legally unaffiliated assemblies of citizens who the Forest Service did not classify as part of rainbow gathering culture, but rather selectively enforces the agent requirement against rainbow gathering attendees for the impermissible purpose of religious discrimination (Doc. 44, p. 62; Exh. 30, p. 21), thereby justifying strict scrutiny analysis of the First Amendment Free Exercise claim in conjunction with the Fifth Amendment Equal Protection/Due Process claims under the Hybrids Rights doctrine.

     Plaintiff alleges the agent requirement impermissibly entangles government regulation of religious doctrines in violation of the Establishment Clause by attempting to coerce practitioners of sincerely held religious beliefs in peaceful autonomous voluntary cooperation to obey the directions of individuals appointed by the government to serve as agents for rainbow gathering participants instead of being guided by sacred circle counsel meetings in public places (Doc. 36, ¶ 132a), thereby justifying strict scrutiny of the First Amendment Free Exercise and Establishment claims in conjunction under the Hybrid Rights doctrine.

     Plaintiff alleges being afraid to petition for judicial redress of injustices caused by the agent requirement by practicing law in protection of the civil rights of rainbow gathering participants because Defendants have harassed him for making complaints against Forest Service law enforcement officers and they have selectively prosecuted an attorney and his assistant in retaliation for defending rainbow gathering participants in court for violating the agent requirement as part of an effort to silence efforts to petition for redress of injustices caused by the agent requirement (Doc. 44, Exh. 19, 30), thus justifying strict scrutiny of the First Amendment Free Exercise and Right to Petition claims in conjunction under the Hybrid Rights doctrine.  

     Plaintiff alleges Defendants intentionally allow unfettered discretion to determine traffic checkpoint locations for the purpose of stopping people based on selectively targeted religious discrimination, that Plaintiff has been ordered to stop his vehicle at such a mandatory traffic stop in Arkansas, that Defendants Lampshire and Krogstadt acted in furtherance of Defendants’ pattern of practice of selectively targeted religious discrimination when they detained Plaintiff longer than necessary and conducted an unreasonable search of Plaintiff’s vehicle and person in Colorado, and that Defendant Krogstadt acted in furtherance of the pattern and practice of selectively targeted religious discrimination when he invaded Plaintiff’s reasonable expectations of privacy in his religious camp while giving sacred massage (Doc. 36 ¶ 134)—thus justifying strict scrutiny of Plaintiff’s Free Exercise claims in conjunction with Fourth Amendment Search and Seizure claims and Fifth Amendment Equal Protection and Due Process claims under the Hybrid Rights doctrine.  

2. There is no discussion of the First Amendment Establishment Clause claim.

         Plaintiff alleges Defendants attempted to subvert religious cooperation when they ordered him and others to leave the rainbow gathering site on public land in Arkansas to go to another location where people Defendants had appointed as agents for rainbow gathering attendees thought was a better location (Doc. 36, ¶ 132a).  The dismissal Order does not discuss the Establishment Clause claim either on its own merits or in conjunction with the Free Exercise claim under the Hybrid Rights doctrine.  It is not clear if the Court intends to uphold the constitutionality of government officials appointing agents for religious assemblies and ordering religious practitioners to abandon their religious manner of communication and cooperation or if the Court overlooked the issue.

3. There is no discussion of the First Amendment Petition Clause claim.

     Plaintiff graduated from law school and alleges fear of selective enforcement by Defendants in retaliation for an intention to provide legal assistance to rainbow gathering attendees.  The dismissal Order does not discuss the Petition Clause claim either on its own merits or in conjunction with the Free Exercise claim under the Hybrid Rights doctrine.  It is not clear if the Court intends to uphold the constitutionality of government agents focusing law enforcement efforts for the purpose of retaliating against lawyers and others who use legal process to advocate for the rights of religious minorities or if the Court overlooked the issue.

4. There is no discussion of factual allegations underlying Plaintiff’s “Bivens” claims for monetary damages from violation of Fourth Amendment rights regarding the permissible scope of a specific traffic stop or regarding reasonable expectations of privacy within a religious encampment on public land on a specific occasion.

     Plaintiff alleges Defendants Lampshire and Krogstadt intentionally acted on specific occasions to deprive him of reasonable expectations of privacy.  They are alleged to have acted in concert to prolong a traffic stop longer than necessary for its supposed purpose to issue a citation for a petty offense; used that prolonged seizure as a pretext to allow time for a canine to be brought to Plaintiff’s vehicle; non-consensually searched Plaintiff’s vehicle without a signal from the canine or other probable cause; non-consensually searched Plaintiff’s person without probable cause or articulable reason to suspect possession of weapons; squeezed, pinched, and probed the contents of Plaintiff’s clothing without probable cause to conduct a non-consensual search.  (Doc. 36 ¶¶ 167-172)  Plaintiff alleges that on another occasion, Defendant Krogstadt entered Plaintiff’s religious camp while performing sacramental massage with a naked woman and became verbally abusive and physically threatening.  (Doc. 36, ¶ 134).   Plaintiff further alleges that Defendants Lampshire and Krogstadt breached these reasonable expectations of privacy as part of a malicious conspiracy to deprive rainbow gathering participants of equal protection of the law because of religious discrimination.  (Doc. 36, ¶ 175).  The dismissal Order mistakenly asserts “Plaintiff has alleged only generalized constitutional violations in connection with the drafting and enforcement of certain Forest Service regulations, the implementation of checkpoints, and other law enforcement activities at the 2006 and 2007 Rainbow Family gatherings.”  (Doc. 48, p. 19).  

     In support of clarification, it is not clear whether the Court’s dismissal order concludes as a matter of law that these allegations of specific instances are insufficient to state a claim.  After reconsideration, Plaintiff requests the Court to make an order explaining why the facts alleged and supported by affidavit do or do not state a cause of action for monetary damages against Defendants Lampshire and Krogstadt for each of these specific acts.     

II. The 7 bases of the Court’s dismissal Order overlook the following parts of the record:

1. Dismissal of Plaintiff’s free speech claims is based on the premise that 8th Circuit law is clear that the regulations at issue are valid narrowly tailored content neutral time, place, and manner restrictions that leave open ample alternative channels for communication.  (Doc. 48, P. 9).  

     The issues of over-breadth/vagueness are not the same as in the prior Nenninger litigation in that the “otherwise in the public interest” clause is no longer a part of the regulations at all and the current challenge relates to the unbridled discretion of Defendants to determine which assemblies of 75 or more people must form principle and agency relationships.  Although the asserted intent of the regulations was described in dicta in the 8th Circuit opinion in the prior Nenninger litigation, the question of pre-text was not a litigated issue in the facial challenge in the prior Nenninger litigation. The current challenge raises the question of intent squarely by alleging the legitimate purposes asserted in support of the regulations serve as a pre-text for content based religious discrimination by using the agent requirement to harass and attempt to exclude rainbow gathering participants from the National Forests.  Furthermore, Plaintiff’s pleaded assertions that the regulations have not been uniformly applied and that private property cannot be used to exercise Plaintiff’s sincerely held religious beliefs at issue are questions of fact that can not be determined from a decade old ruling arising from a different set of facts.  Furthermore, to any extent that the free speech issues in the prior Nenninger litigation overlap herein, Plaintiff requests a re-evaluation of the law because even if the agent requirement did not burden exercise of a sincerely held religious belief, the government cannot constitutionally force citizens to form principal-agent relationships as a condition of expressive assembly in a traditional public forum.

     More important than disagreement of whether the regulations pass constitutional muster under the intermediate scrutiny of time, place, and manner analysis is this District Court’s acknowledgment that the Free Exercise Claim is a distinct claim from the previously litigated Free Speech issues.  As noted with particularity above, the dismissal Order does not discuss the Hybrid Rights doctrine of strict scrutiny when a Free Exercise claim is raised in conjunction with other civil rights claims.  Pursuant to the Hybrid Rights doctrine, the issue becomes the previously un-litigated question of whether the regulations (the agent requirement in particular) pass constitutional muster under a substantial burden/compelling interest/least restrictive means analysis.  

2. Dismissal of Plaintiff’s Religious Freedom Restoration Act claim is based on the premise that the Forest Service requirements at issue do not substantially burden the practice of Plaintiff’s religion.  (Doc. 48, p. 13).

     This District Court accurately recites the 8th Circuit law defining substantial burdens to be government action that significantly inhibits or constrains conduct or expression that manifests some central tenet of a person’s individual religious beliefs; or that meaningfully curtails a person’s ability to express adherence to his or her faith; or that denies a person reasonable opportunities to engage in those activities that are fundamental to a person’s religion.  (Doc. 48, p. 12; citing In re: Young, 82 F.3d 1407, 1418 (8th Cir. 1996).  However, this Court strayed afar from viewing the complaint in the light most favorable to Plaintiff in finding there are no substantial burdens to exercise of religious beliefs imposed by the agent requirement, the mandatory traffic stop requirement, and the requirement that Plaintiff acquiesce to the armed intrusion of a reasonable expectation of privacy within religious camps where guns are otherwise absent because of religious custom.  

     The dismissal Order does not analyze the numerous alleged substantial burdens at issue, but rather focuses its determination that there is no substantial Free Exercise burden on the fact that Defendants’ actions have not completely prevented Fourth of July rainbow gatherings.  Although the Fourth of July celebration is recognized as a religiously motivated practice (Doc. 48, p. 12), this ceremony is only one among dozens of alleged customary religious accoutrements typical of rainbow gatherings.  

     The first three paragraphs of Plaintiff’s Second Amended Complaint (Doc. 36) make clear allegations that Plaintiff is unable to comply with the agent requirement without abandoning exercise of a central tenet of sincerely held religious beliefs and that such abandonment would severely infringe the content of the expressive religious conduct of peacefully assembling with diverse people who have no coercive control over one another.   These allegations in themselves satisfy each of the elements of a substantial burden analysis under Young because the agent requirement is a government action that significantly inhibits or constrains the religious expressive conduct of gathering in a traditional public forum without the potentially coercive relationship necessary to satisfy the control element of a legally binding principle-agency relationship because that particular way of gathering without forming a collective principle is a manifestation of some central tenet of Plaintiff’s individual religious beliefs; and the government act of attempting to impose agents meaningfully curtails Plaintiff’s ability to express adherence to his faith because it is only by the particular conduct of actually gathering in peace with very diverse people in the neutral domain of a traditional public forum that Plaintiff can effectively demonstrate the ministerial expressive message of cooperative peaceful assembly; and the government actions requiring an agent denies Plaintiff  reasonable opportunities to engage in those activities that are fundamental to Plaintiff’s religion because it is not reasonable for Plaintiff to be subjected to harassment as a condition for exercising sincerely held religious beliefs in peaceful voluntary cooperation in a traditional public forum.  

     It is not clear what the source of the Court’s information is when stating it appears the agent requirement does not prevent rainbow gatherings and that it appears to be obvious that rainbow gatherings can occur on private land (Doc. 48, p. 12), but it is not a reflection of the pleadings in the light most favorable to Plaintiff as is required in considering a motion to dismiss.  Plaintiff clearly alleges his practice of a sincere religious belief that use of remote public land is necessary for exercise of the central tenet of sincerely held religious belief in peaceful voluntary cooperation during rainbow gatherings and that Forest Service lands are the only suitable traditional public forum available to accommodate the religious liberties at issue (Doc. 36, ¶¶ 20-21; 53-55).  

     Equally important, just because annual 4th of July rainbow gatherings have continued despite harassment does not mean the harassment has not imposed a substantial burden on Plaintiff’s exercise of sincerely held religious beliefs.  A fair reading of Plaintiff’s Second Amended Complaint (Doc. 36) can only conclude that Plaintiff alleges substantial burdens to exercise of sincerely held religious beliefs because Defendants have gone to great lengths to harass rainbow gathering participants for peacefully assembling without complying with the agent requirement by:

1. coercing Plaintiff to avoid sacred circles of over 75 agent-free religious practitioners by threatening prosecution (Doc. 36, ¶ 25);

2. coercing Plaintiff to profess allegiance to a legally cognizable collective infrastructure capable of serving as a principle to appoint an agent as a condition of religious association with over 75 practitioners by threatening prosecution (Doc. 36 ; ¶28);

3. coercing Plaintiff to avoid communication with people interested in sharing knowledge about public lands that might be suitable for rainbow gatherings by selectively targeting such people for prosecution (Doc. 36, ¶ 31);

4. coercing Plaintiff to avoid peacefully assembling, administrative lobbying, using public media, petitioning the courts, or engaging in public protest for non-violent confrontation of injustice by disrupting prayer circles, ignoring lobbying from diverse perspectives, pointing high powered firearms at non-violent protesters; and selectively targeting internet publishers, attorneys, legal assistants, medical volunteers, citizens’ band radio operators, water and kitchen sanitation workers, and ministers for prosecution (Doc. 36, ¶¶ 34, 37);

5. coercing Plaintiff to acquiesce to distractions to the social atmosphere of loving kindness that is conducive to inter-gender cooperation by pervasive armed hostile law enforcement patrols of religious assemblies (Doc. 36, ¶ 40);

6. coercing Plaintiff to abandon exercise of facilitating an egalitarian ministerial atmosphere by threat of prosecution for not professing faith in a an authoritarian collective legal entity capable of appointing agents (Doc. 36, ¶ 43);

7. coercing Plaintiff into abandoning exercise of ministerial expression of his Catholic based belief by threatening to punish exemplary loving conduct as a means of dissuading others from participating in voluntary peaceful cooperation (Doc. 36, ¶ 44); 

8. coercing Plaintiff through promulgation and enforcement of the agent requirement into abandoning exercise of the sincerely held religious belief in the interpersonal autonomy during rainbow gatherings that facilitates harmonious manifest amalgamation of diverse religious prophesies from Buddhist, Hindu, Goddess, Sufi, Gypsy, Native American, Rastafarian, Jewish, and Christian traditions into a model for a global community of peaceful voluntary cooperation by using an array of administrative tactics as diverse as the religious traditions they have historically been used by governments as peculiar means to oppress each of the aforesaid religious traditions, to wit:

a. coercion to institutionalize religious interpersonal relationships into a form suited to governmental purposes;

b. display of potential deadly firepower upon non-violent protesters;

c. domineering display of law enforcement presence within religious assemblies;

d. marginalization of individual religious experience by exclusive empowerment of institutionalized religious agents;

e. selective enforcement of laws against people with nomadic lifestyles;

f. genocidal oppression of people who choose to live autonomously in the public domain;

g. searches for and seizures of sacramental plants;

h. attempts to destroy religious exercise of the interpersonal autonomy potential necessary for voluntary fair sharing of the world’s resources;  

i. marginalization of egalitarian communalism for lack of conformity to institutional orthodoxy.  (Doc. 36, ¶¶ 45, 46);

9. coercing Plaintiff to ignore the legal significance of his sincerely held religious beliefs by demanding that he acquiesce to regulations that are not the least restrictive equally effective means of furthering compelling  governmental interests (Doc. 36, ¶ 49);

10. coercing Plaintiff to fear exercise of his sincerely held religious beliefs by delegating control of Defendants’ management of rainbow gatherings to a special law enforcement hierarchy that ignores Plaintiff’s Free Exercise rights, the interests of resource managers, and public health instead of vesting management authority with resource management personnel who are typically more responsive to means of facilitating voluntary cooperation with citizens (Doc. 36, ¶¶ 50-52);

11. coercing Plaintiff to abandon exercise of either the public land requisite or the no agency requisite central tenets of a comprehensive system of sincerely held religious belief by prohibiting him from associating in an agent-free manner in the only traditional public forum suitable for the Fourth of July rainbow gatherings (Doc. 36, ¶¶ 53-55);

12. coercing Plaintiff to run with arthritis and hide from law enformcement officers or unreasonably compromise enjoyment of exercise of sincerely held religious beliefs by persistent harassment intended to have the resulting effects of distraction from spiritual practices by specific instances of apprehension from selectively targeted mandatory traffic stops, muddying waterways used for immersion in defiance of health department directives, activating emergency lights and siren late at night in front of a children’s oriented camp without cause, verbal abuse in retaliation for use of public process, horse patrols of crowded children’s areas without reason, selective targeting in retaliation for cooperative communications with Forest Service resource management personnel and for providing water supplies to protect public health, ordering rainbow gathering attendees to move to a different site from that chosen through customary religious practices, intimidating armed patrols of religious camps without cause, intentional or grossly negligent law enforcement acquiescence to the actions of individuals who genuinely breach the peace during rainbow gatherings, unreasonable photography of naked or topless women within the privacy of religious camps, creating anxiety and terror with low flying military helicopters and jets, and face to face sexual harassment in the intimate privacy of Plaintiff’s religious camp while sharing sacred massage with a naked woman (Doc. 36, ¶¶ 61-72; 132-134; 149-172);

13. coercing Plaintiff to forego opportunities for ministerial expressive conduct by chilling the willingness of other citizens to attend rainbow gatherings (Doc. 36, ¶¶ 75, 76, 167-172);

14. coercing Plaintiff to disavow his sincerely held religious beliefs by encouraging acquiescence in the validity of Defendant-solicited fraudulent appointments of agents for rainbow gathering participants in 1996, 1997, 2003, 2004, and 2005 (Doc. 36, ¶ 88-101);

15. coercing Plaintiff to deal with the effects of Defendants’ libelous statements that protesters had thrown sticks and stones at law enforcement officers when in fact the protesters were non-violent when they walked near the roadblock Defendants had established in an attempt to completely prohibit the 2006 4th of July rainbow gathering in Colorado (Doc. 36, ¶¶ 102-113);

16. coerced Plaintiff into fearing incarceration and or a fine as a cost of exercising his sincerely held religious belief in gathering without principal or agent relationships (Doc. 36, ¶¶ 94-95,114-115); 

17. coerced Plaintiff into suffering financial, physical, and emotional distress in having to protect his civil rights from Defendants’ actions attempting to enforce the agency requirement (Doc. 36, ¶ 135);

18. coerced Plaintiff into either abandoning exercise of sincerely held religious beliefs in confronting injustice with truth-seeking or putting forth extraordinary effort necessary to expose and neutralize the extraordinary power of multiple actors in conspiracy to deprive a class of citizens of equal protection of the laws and/or to neglect to remedy said conspiracy (Doc. 36, ¶¶ 32, 175, 185)  by:

a. acting under color of federal law to include the agent requirement for the illicit purpose of religious discrimination (Doc. 36, ¶ 179);

b. acting under color of federal law to delegate authority to a special police force that is maliciously and/or grossly negligently trained to have callous disregard for the religious liberties of rainbow gathering attendees (Doc. 36, ¶¶ 180-182);

c. selectively targeting sub-classes of critical volunteers to facilitate the peaceful assembly the selectively targeted greater class consisting of all rainbow gathering attendees through medical, legal, communications, sanitation, feeding, and ministry (Doc. 36, ¶ 186). 

     The dismissal Order cites Young at 1418-1419 in support of the finding that “the government’s actions do not meaningfully curtail religious practices in a way that is more than merely incidental.”  (Doc. 48, pp. 12-13).  In Young the Eighth Circuit held that a bankruptcy trustee’s recovery of a religiously motivated tithe to an insolvent debtor’s church within a year prior to the bankruptcy proceeding to pay of creditors just like non-religious gifts would be a substantial burden to religious exercise in violation of RFRA.  It is not logical to suggest recovering a religious gift to pay creditors in bankruptcy is a more substantial burden to religious exercise than using the array of coercive governmental actions that “meaningfully curtails…religious practice[s] of more than minimal significance in a way that is not merely incidental.”  Young at 1418-1419.  No reasonable definition of “incidental” can sanction the intentional curtailment of religious exercise detailed in the pleadings.  It is not clear if this District Court intends to hold that these specified governmental actions are merely incidental burdens to religious exercise because the faith of practitioners is strong enough to gather despite the threats detailed or if the Court has overlooked the details of the pleadings in issuing its dismissal Order.       

3. Dismissal of Plaintiff’s Fifth Amendment claims is premised on comparison with the same class of people allegedly selectively prosecuted and absence of any suggestion that enforcement is motivated by an impermissible motive.  (Doc. 48, pp. 13-14).

     As noted in discussion of Plaintiff’s Hybrid Rights claim above, this District Court mis-states the class of National Forest users who Plaintiff identifies as being treated differently for selective prosecution analysis and overlooks Plaintiff’s suggestions that the selective enforcement is motivated by religious discrimination rather than simply the number of people gathered.  Specifically, the complaint and supporting affidavit from Plaintiff allege:

1. the agent requirement is not content neutral (facially as well as applied to Plaintiff in the context of rainbow gatherings) because 75 or more people cannot “engage in the expressive conduct of demonstrating by example that there is a viable alternative social order to the coercive threat of agency type relationships” (Doc. 36, ¶ 116);

2. paragraph by paragraph evidentiary basis for allegations in complaint (Doc. 44, Exh. 30, pp. 5-46);

3.  the agent requirement is facially over broad and vague because it gives no guidance regarding the requisite degree of similarity among individuals to require a permit (Doc. 36, ¶ 137b);

4. examples of classes of people whom the agent requirement could be applied against because they consist of more than 75 people using National Forest land, but for whom the agent requirement has not been applied (Doc. 44, Exh. 30, p. 21), to wit:

a. daily pilgrims to Mt. Shasta in California;

b. persons celebrating 4th of July and Memorial Day holidays at Whitten Access to the Eleven Point River in Missouri;

c. college students celebrating spring break at Padre Island National Seashore;

5. as applied to Plaintiff: the agent requirement, control of Defendants’ Incident Command Team, and other acts generally alleged throughout the complaint are the fruit of a conspiracy to deprive rainbow gathering participants “of equal protection of federal civil rights to peaceful assembly for the purposes of free exercise of religion, free expression, and to petition the government for redress of grievances (Doc. 36, ¶¶ 175-182);

6. as applied to Plaintiff: Defendants have “used religiously targeted obstructionist surveillance, seizure, and search tactics” (Doc. 44, Exh. 30, p. 38).

     Thus, taking the pleadings and reasonable inferences therefrom in the light most favorable to Plaintiff, Plaintiff articulates suggestions that Defendants’ policies and procedures have a discriminatory effect, the discriminatory acts are motivated by religious based targeting, and there are similarly situated classes of people whom Defendants have not applied the same policies and procedures to.  Because the District Court dismissal of Plaintiff’s Fifth Amendment claims is based on mistaken premises the Judgment should be amended to allow Plaintiff’s Fifth Amendment claims to proceed.

4. Dismissal of Plaintiff’s conspiracy claims is premised on the dismissal of Plaintiff’s Fifth Amendment claims.  (Doc. 48, pp. 14-15).

     Because the statutory civil rights claims for conspiracy are derivative from the same alleged facts as the Fifth Amendment selective enforcement claims these claims are subject to the same arguments in support.  Thus, the conspiracy claims are also adequately pleaded.  

5. The dismissal of Plaintiff’s state law claims against Defendants in their official capacity is premised on the assertion that Plaintiff is suing them for tort damages.  (Doc. 48, pp. 15-16).

     This District Court mis-states the applicability of Plaintiff’s common law claims to be claims for tort damages instead of their intended importance as a supplementary guide to adjudication of civil rights claims against Defendants in their individual capacities.  The only relief Plaintiff is seeking at this time from Defendants in their official capacities is injunctive relief to protect Plaintiff from future harms.  

6. Dismissal of Plaintiff’s claims against Defendants in their personal capacities is premised on the assertion that Plaintiff has not presented sufficient evidence to disprove Defendants were acting within the scope of their employment, the only allegations of constitutional violations are too generalized and Plaintiff does not allege violation of any clearly established right.     (Doc. 48, pp.17-20).

          Plaintiff alleges Defendants’ actions generally complained of are the fruit of a conspiracy to deprive rainbow gathering participants of equal protection of the law because of religious discrimination.  (Doc. 36, ¶ 175).  In particular, Plaintiff’s allegations that Defendants’ retention of the agent requirement; appointment of leaders and ordering Plaintiff and others to follow them to another location;  training and assignment of a special police force to control rainbow gathering participants; libelous press releases; location of pre-textual mandatory traffic stops; invasive surveillance within the privacy of religious camps are all violations of clearly established rights because they are motivated by malicious intention to deprive equal protection of the law to rainbow gathering participants in furtherance of religious discrimination.  Engaging a representative to contract for a special use permit, employing police officers, releasing information to the press, implementing a neutral traffic safety checkpoint, and observing people’s camp sites on public land may often be permissible government actions within the scope of employment.  However, when the facial neutrality of these acts is pre-textual and the implementation of these acts is motivated to aid in the furtherance of a conspiracy to deprive a class of people of equal protection of the laws because of religious discrimination then these acts are impermissible because it is never within the scope of government employment to intentionally deprive citizens of federally protected rights.  Any reasonable federal employee knows that s/he cannot use the color of their official status to immunize them against acts to intentionally deprive citizens of civil rights.

     Furthermore, even in the absence of such a conspiracy against a class of religious practitioners, the alleged intentional acts of Defendants Lampshire and Krogstad in prolonging a traffic detention for longer than necessary to issue summonses to allow time for a canine to approach; vehicle search without any probable cause; personal search without probable cause or reasonable suspicion to suspect danger; and pinching/probing/squeezing of clothing without probable cause are all violations of clearly established rights.

     It is not clear if the dismissal Order is intended to hold that these alleged discriminatory acts motivated by discriminatory intent are not violations of clearly established rights or if the Court overlooked this part of the record.  

7. Dismissal of Plaintiff’s claims for injunctive relief is premised on the Court’s belief that past exposure to improper conduct does not establish the likelihood that Plaintiff will again be subject to similar harm during future rainbow gatherings.  (Doc. 48, p. 21).

     Unlike the Plaintiff in Tracie Park v. Forest Service (District Court and Eighth Circuit opinions attached to Doc. 3), Plaintiff herein has supplied numerous affidavits and exhibits demonstrating the probability that Plaintiff will again be detained at a maliciously motivated selectively targeted religiously discriminatory mandatory traffic stop because of a consistent pattern of such alleged stops at annual rainbow gatherings in 1993, 1995, 1998, 2002 ,2003, 2004, 2005, 2006, and 2007.  (Doc. 44, pp. 48-49).  The record is profuse with sufficient allegations that application of the agent requirement and invasive armed patrols of religious camps will continue also.  The probability is like clockwork that Plaintiff will be subjected to similar harms year after year until Defendants are restrained.  

     WHEREFORE, Plaintiff respectfully requests the Court to reconsider application of the law to the record, amend its judgment to allow all claims to proceed, and reverse its dismissal Order.  Plaintiff requests this Court schedule oral argument on this motion on some day other than July 29, July 30, or August 8, 2008 (Missouri Bar Exam and MPRE test dates).

     A copy of the foregoing motion was sent by first class mail on July 19, 2008 to Claude S. Hawkins, Jr., Assistant United States Attorney, Western District of Arkansas, 414 Parker Av., P.O. Box 1524, Fort Smith, Arkansas, 72902.

Respectfully submitted,

Tony Nenninger

27 East Stewart Road

Columbia, MO 

65203

573-442-0459

tonygoodh2o@yahoo.com 
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