IN THE UNITED STATES DISTRICT COURT 

OF WESTERN ARKANSAS

                          Tony NENNINGER:

                                            Plaintiff,                   

                                                          Vs.               Case No.     07-3028                              

United States FOREST SERVICE,

                                                  et al,

                                        Defendants.

PLAINTIFF NENNINGER’S RESPONSE TO DEFENDANTS’ STATEMENT OF MATERIAL FACTS AS TO WHICH THERE ARE NO GENUINE ISSUES TO BE TRIED

     Plaintiff Nenninger responds in a good faith effort to clarify and narrow the issues raised by Defendants as follows:

1. Plaintiff admits that the U.S. District Court of Eastern Texas made this finding in 1988 for the purposes of identifying a class of people gathering in Texas at that time who were to be protected and/or restricted by injunctive orders.  U.S. v. Rainbow Family, 695 F. Supp. 294 (E.D. Tex. 1988) and that Judge Justice used the term “Rainbow Family” “for want of a better name.” U.S. v. Rainbow Family, 695 F. Supp. 314, 317 (E.D. Tex. 1988); also see Final Judgment, Exh. bb.   Plaintiff admits that several other courts have used this description in dicta to contextualize rulings on various issues; however Plaintiff denies use of the proper noun “Rainbow Family” is appropriate legal terminology because it implies the existence of some continuity of an identifiable legal entity with identifiable members who have some legally enforceable fiduciary obligations to one another.  Plaintiff denies that since at least 1993 any such entity referred to as “Rainbow Family” has existed other than as an idea in some people’s minds in that no such entity has maintained any legally enforceable agency or principal relationships in relation to assemblies of people during rainbow gatherings on public lands.  Furthermore, Plaintiff denies that all individuals who identify with the concept of “Rainbow Family” gather in undeveloped sites in National Forests.  Plaintiff denies being in privity with any parties to the 1988 judgment or any other person or persons holding themselves out as a principal or agent in relation to rainbow gathering participants.  Even if the dicta in prior cases were accurate at that time, there is good reason to believe to a high degree of scientific certainty that rainbow gathering participants are more accurately described as individuals who identify with a generalized social movement rather than as members of a legally definable group entity (e.g. the difference in privity and agency between the general concept of Christians compared with the more specific concept of Catholics).  Nenninger Affidavit, Exh.dd.  Thus, the issue of defining the legal relationship among rainbow gathering participants is a sharply controverted fact question.      

2. Plaintiff admits that some degree of problems are inevitable whenever any number of people use National Forests, whether in conglomerations or in series.  Plaintiff denies that any problems arising out of use of National Forests by large numbers of rainbow gathering participants cannot be more effectively mitigated with manners of regulation that are less restrictive of exercise of sincerely held religious beliefs than application of the agent requirement challenged in this litigation.

3. Plaintiff admits the Forest Service has dealt with difficulties encountered with National Forest users under a wide variety of numbers, degrees, and qualities of interpersonal cooperation.  Plaintiff denies that any problems the Forest Service has encountered stemming from any use of national forest land by large numbers of people have threatened compelling governmental interests to such a degree as to warrant imposing a substantial burden upon the religious liberty of rainbow gathering participants.

4. Plaintiff admits that such problems occur in National Forests from misuse in a wide variety of contexts.  Plaintiff denies that any such problems cannot be effectively mitigated during rainbow gatherings with a less restrictive of religious exercise alternative to the agent requirement.

5. Plaintiff does not have sufficient information to accurately ascertain the causes of disease at said gathering, but knows that United States District Judge Justice found in the Final Judgment awarding attorney fees in the U.S. v. Rainbow Family cases the following year that “the evidentiary record developed at the three sets of hearings lends substantial credence to one of the arguments advanced by the defendants, that the health and other problems seen at the 1987 Summer Gathering in North Carolina were exceptional and traceable—at least in part—to a hostile and adversarial relationship between the government and the Rainbow Family.”  Exh. b, p. 19.  

6. Plaintiff does not have sufficient information with which to confirm or deny this allegation.  Plaintiff denies that any such disease problem associated with rainbow gatherings can be more effectively mitigated through coercive mandates of agency relationships because such relationships are contrary to the exercise of sincerely held religious beliefs commonly embraced by rainbow gathering participants.  Plaintiff denies any implication that the less restrictive of religious liberty alternative of education and voluntary cooperation are less effective than mandating formation of agency relationships because this alternative has been successfully implemented to maintain standards of sanitation that have been satisfactory to state and local public health officials.  Exh. j.

7. Plaintiff is without sufficient information with which to confirm or deny this allegation.  I deny that any such disease problem associated with rainbow gatherings can be more effectively mitigated through coercive mandates of agency relationships because education and voluntary cooperation have been implemented to maintain standards of sanitation that have been satisfactory to state and local public health officials.  Exh. g.

8. Plaintiff is without sufficient information with which to confirm or deny this allegation and Plaintiff does not understand the allegation in that it does not describe the qualifier “throughout” with sufficient specificity with which to assess the degree of governmental interests at stake.  I deny that any such public health or environmental problem associated with rainbow gatherings can be more effectively mitigated through coercive mandates of agency relationships because education and voluntary cooperation have been implemented to maintain standards of sanitation that have been satisfactory to state and local public health officials.  Exh. g.  I deny that law enforcement efforts have helped to solve any such problem because I am personally aware of an instance in California in 2004 and an instance in Arkansas in 2007 wherein law enforcement officers ordered people to stop digging latrines during rainbow gatherings, I have heard of other instances of individuals receiving citations for building latrines during rainbow gatherings, and I am not aware of any individual ever receiving a citation for defecating on the open ground during a rainbow gathering.

9. Plaintiff is without sufficient information with which to confirm or deny this allegation.  I deny that any such environmental problem associated with rainbow gatherings can be more effectively mitigated through coercive mandates of agency relationships because education and voluntary cooperation have been implemented to maintain standards that protect water resources and these standards have been satisfactory to state and local public health officials to the best of my knowledge since my regular participation in rainbow gatherings on National Forest lands began in 1993.  Nenninger affidavit, Exh. g.

10. Plaintiff admits that some people’s proposals for use of National Forests entail risks of physical harms.  Plaintiff denies that imposing agent relationships upon rainbow gathering participants is the least restrictive of religious liberty manner of regulation necessary to effectively prevent inappropriate uses of National Forest lands, to mitigate risks, or to resolve conflicts of use concerns between National Forest users because operating plans issued by the Forest Service after good faith consultation with rainbow gathering participants during years when no agent requirement was enforced were satisfactory to Forest Service District Rangers responsible for resource management, Exh. j; these mutually developed operating plans were sufficiently satisfactory to rainbow gathering participants such that no such operating plans resulted in litigation during these agent-free years (between the U.S. v. Rainbow Family Judgment holding the regulations unconstitutional in 1988 and implementation of the revised regulations in 1995) other than challenges to law enforcement tactics, Exh. d,e; and in the course of conducting a scientifically controlled sociological study of the dynamics of voluntary cooperation and consensus building during rainbow gatherings I have observed remarkable cooperative communication and problem solving between rainbow gathering participants and other users such as local recreational users, ranchers, and Native Americans that resulted in reasonable accommodations for everyone’s interests.  Nenninger Affidavit, Exh. dd.

11. Plaintiff admits that the non-commercial group use regulation serves these legitimate governmental interests by most of its general terms, but specifically not including those terms that mandate designation of an agent when applied to citizens who do not already associate in a manner of genuine principal-agent relations because of an important religious exercise of religious liberty to practice voluntary peaceful cooperation in the neutral domain of publicly owned land (which the National Forests are the only public lands with a sufficient selection of sites suitable to accommodate the number of citizens who typically make pilgrimage each Fourth of July) and to associate and cooperate for these genuine and sincere religious purposes without any means of coercive control over one another such as would be present inherently if genuine principal-agency relationships governed rainbow gathering participants.  Plaintiff denies that the agent requirement serves these governmental interests as applied to rainbow gathering participants because all circumstantial evidence indicates administrative foreknowledge of the sincere religious beliefs of rainbow gathering participants to not engage the control element necessary for genuine principal-agency relationships and of their actual inability to comply with the agent requirement without violating certain central tenets necessary to preserve the philanthropic atmosphere of social and ecological love that makes rainbow gatherings possible without coercive relations—all of which suggests the agent requirement was added to the regulatory framework in order to intentionally prohibit and exclude practitioners of these particular religious beliefs from the National Forests in absolute contravention of the third asserted governmental interest in allocating space among forest users—but more fundamentally in absolute contravention of the fundamental liberty interests of individuals such as myself.  See generally, Plaintiff Nenninger’s Memorandum in Opposition to Defendants’ Motion to Dismiss/For Summary Judgment. 

12. Plaintiff admits that Forest Service law enforcement officers choose some individual citizens who are within the officers’ variable definition of close spatial and/or interpersonal proximity to 74 other individual citizens and inform some of those people they must designate an agent to apply for a special use permit.  Plaintiff admits there is a consistent pattern of law enforcement selective targeting from among the broader class of unaffiliated National Forest users perceived to be acting according to common religious tenets among rainbow gathering participants for giving notice of the mandate to form agency relationships; some examples of public assemblies that have not been subjected to the agent requirement: the steady flow of communion seeking pilgrims to Mt. Shasta in California; citizens who travel for the common purpose of celebrating Memorial Day, Labor Day, and Fourth of July holidays at Whitten Access to the Eleven Point River in Missouri; throngs of citizens with the common purpose of celebrating spring break from colleges at the Padre Island National Seashore; and probably scores of other public assemblies for common purposes that Forest Service authorities exercise discretion to decide not to mandate the agent requirement upon.  Plaintiff denies that the Forest Service consistently and fairly chooses which citizens to apply the agent requirement to.

13. Plaintiff admits the Forest Service can provide a form that purports to require designation of an agent as a condition of its authorization for 75 or more individuals to associate while on National Forest land.  Exh. r.  Plaintiff denies that individuals who wish for special use authorization to associate with other individuals must actually designate an agent to take any action on their behalf when those individuals embrace a sincerely held religious belief in exercising peaceful voluntary cooperation without potentially coercive agency relationships because it is a legal duty and within the regulatory framework of the Forest Service to accommodate exercise of sincerely held religious beliefs with the least restrictive equally effective manner of regulation of assembly in National Forests.  Exh. m.

14. Plaintiff admits having unsuccessfully challenged some parts of the non-commercial group use regulations under certain clauses of the First Amendment.  Plaintiff denies that any issues are raised in this litigation that are identical to any of the specific issues that were actually litigated, finally adjudicated, and that were necessary to that adjudication; and notes that Defendants have proffered a collateral estopell defense to all Constitutional challenges without making reference to any particular evidence in support of any particular issue being precluded.

15. Plaintiff admits being tried and convicted for occupying National Forest lands without a permit; and that my conviction for constructing a temporary water line was combined with the occupancy charge because it was part of the same course of conduct.  Plaintiff denies being prosecuted or convicted for failing to obtain a permit because the actus reus was occupying National Forest land, not any failure to act.

16. Plaintiff admits this allegation insofar as the conviction was for occupancy rather than failure to obtain a permit.

17. Plaintiff admits the allegations in this paragraph except insofar as the proper noun “Rainbow Family” is not an appropriate legal term to describe the vast array of people who participate in rainbow gatherings and insofar as the climactic numbers of over one thousand people at the largest of rainbow gatherings typically lasts less than two weeks.  

18. Plaintiff admits that notice of sufficient basic information to Forest Service resource managers is necessary for them to make well informed assessments of how to best manage special uses.  Plaintiff denies that the proper standard for assessment of management goals that create a substantial burden on a religious assembly is time, place, and manner analysis because a least restrictive means of furthering compelling interests is what our society demands of governmental officials.  Plaintiff also denies that the notice of basic information to Forest Service resource managers that is necessary for them to make well informed decisions of the least restrictive effective means of furthering compelling interest must come from an applicant who is acting as an agent for a cognizable legal entity because notice from any credible person with reliable information suffices to allow resource managers to make well informed decisions.

19. Plaintiff denies the allegations in this paragraph for the same reasons detailed in my response to paragraph 12 and because of the substantive holdings by several United States District Court Judges indicating selective enforcement and malice as the bases of their rulings.  Exh. b, d, e, f. 

20. Plaintiff denies the allegations in this paragraph because the selective targeting of a religious assembly was an abuse of discretion, the checkpoints were operated under the pretext of traffic safety but were actually operated for generalized law enforcement purposes, officers in the field pretended that a narcotics canine had signaled the presence of contraband as a pretext for a highly invasive vehicle search, officers in the field conducted pat down searches without any reason to believe the individuals they frisked were armed, officers exceeded the limits of a pat down search, officers detained people at the checkpoints for longer than necessary for the asserted purpose of the checkpoint; and probably committed numerous other violations of people’s legal rights that I am not personally a witness to but that is likely to be discoverable.

21. Plaintiff admits the U.S. Attorney has filed a declaration that all four individually named Defendants were working within the scope of their employment.  Plaintiff denies that the individually named Defendants were working within the scope of their employment during the events complained of insofar as they are alleged to have violated federally protected rights that were known to them or should have been known to them and violation of these rights is never within a governmental official’s scope of employment.

22.  Plaintiff admits this allegation.

23. Plaintiff admits this allegation.

24. Plaintiff denies this allegation because all four defendants participated in a course of conduct and committed acts and/or failed to prevent acts in furtherance of a conspiracy to deprive rainbow gathering participants of civil rights that had effects causing harm to Plaintiff while in Arkansas.  

25. Plaintiff has insufficient knowledge to admit or deny this allegation without conducting discovery.  Plaintiff admits that Abigail Kimbell is not currently named in her individual capacity and admits that the allegations of conspiracy in Count III of my amended complaints do not apply to her at this time.  Plaintiff consents to dismissal of Count III against her, but only without prejudice because it is possible that discovery would uncover information implicating her in conspiratorial or other acts that would implicate her personal liability.

26. Plaintiff denies that Ellen Hornstein was working within the scope of her federal employment when she acted to insure inclusion of the agent requirement in the non-commercial group use permit regulation because it was an act in furtherance of a course of conduct and conspiracy to deprive rainbow gathering participants of equal protection of the laws and privileges of citizenship in that she knew that rainbow gathering participants would not be able to comply with the agent requirement and that is the purpose for which the agent requirement was included.

27. Plaintiff has insufficient knowledge to admit or deny this allegation without conducting discovery.  Plaintiff admits that Mark Rey is not currently named in his individual capacity and admits that the allegations of conspiracy in Count III of my amended complaints do not apply to him at this time.  Plaintiff consents to dismissal of Count III against him, but only without prejudice because it is possible that discovery will uncover information implicating him in conspiratorial or other acts that would implicate his personal liability.

28.  Plaintiff denies that John Twiss was acting within the scope of his federal employment when he authorized law enforcement policies that deprive rainbow gathering participants of equal protection of the laws and privileges of citizenship and/or when he was grossly negligent in failing to train, supervise, and control agents under his command who participate in acts in furtherance of a course of conduct and conspiracy that deprives rainbow gathering participants of equal protection of civil rights.

29. Plaintiff denies that Chris Lampshire was acting within the scope of his federal employment when he acted in furtherance of a course of conduct and a conspiracy to deprive rainbow gathering participants of equal protection of the laws and privileges of citizenship by acts during a mandatory traffic check point that he knew exceeded the bounds of a reasonable seizure and search.

30. Plaintiff denies that Chad Krogstad was acting within the scope of his federal employment when he acted in furtherance of a course of conduct and a conspiracy to deprive rainbow gathering participants of equal protection of the laws and privileges of citizenship by acts during a mandatory traffic check point that he knew exceeded the bounds of a reasonable seizure and search and by his acts of sexual harassment in retaliation for my exercise of a sincerely held religious belief in sacred sensual massage while in the privacy of my personal campsite. 

Respectfully submitted,

Tony Nenninger, pro se

27 East Stewart Road

Columbia, Missouri

65203

573-442-0459

tonygoodh2o@yahoo.com 

CERTIFICATE OF SERVICE

     A copy of the foregoing response to defendants’ statement of material facts as to which there are no genuine issues to be tried was sent by first class mail on February __, 2008 to:
Claude S. Hawkins, Jr.

Assistant U.S. Attorney

Western District of Arkansas

414 Parker Avenue

P.O. Box 1524

Fort Smith, Arkansas

72902

